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PER CURI AM *

M chael Dougl as, Texas prisoner # 251497, appeals the
district court’s dismssal of his 42 U S.C. § 1983 conpl ai nt
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B) for lack of jurisdiction.
The district court apparently construed his conplaint as arising
under its diversity jurisdiction, but it concluded that it |acked
jurisdiction to hear the state |law clains of one Texas resident

agai nst another. See 28 U S.C. § 1332. The dism ssal of a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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conplaint as frivolous under 28 U S.C. 8§ 1915(e)(2)(B)(i) is

revi ewed for abuse of discretion. Siglar v. H ghtower, 112 F. 3d

191, 193 (5th Gr. 1997). A dismssal for failure to state a
claimunder 28 U.S.C. 8§ 1915(e)(2)(B)(ii) is reviewed under the
sane de novo standard as a dism ssal under FED. R CvVv. P.

12(b)(6). Black v. Warren, 134 F.3d 732, 733-34 (5th Gr. 1998).

Douglas failed to allege facts to establish the existence of
diversity jurisdiction. On appeal, Douglas does not directly
chal l enge the district court’s finding that conplete diversity
had not been shown, and he does not allege facts to show that
conplete diversity existed. Because he has failed to brief this

i ssue, he has waived it. See Yohey v. Collins, 985 F.2d 222,

224-25 (5th Gir. 1993).

Dougl as’s conplaint also is subject to dism ssal even if we
assune that the district court erred in construing it as arising
under its diversity jurisdiction. Douglas filed his conplaint
pursuant to 42 U.S.C. 8§ 1983, which would invoke the district
court’s federal question jurisdiction. See 28 U S. C. § 1331.
However, the defendants (all unnaned) are not state actors; they
are enpl oyees or officials of Bank of America and one of its
branches in Houston, Texas. It does not appear that any of these
private individuals were acting “under color of state law,” nor
has Dougl as al |l eged that any of these defendants conspired with a
state actor to deprive himof a constitutional right. See Hobbs

v. Hawkins, 968 F.2d 471, 479-80 (5th Gr. 1992).
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Dougl as’s notion for appointnment of counsel is denied
because this case does not present exceptional circunstances.

Akasi ke v. Fitzpatrick, 26 F.3d 510, 512 (5th Gr. 1994).

W AFFIRM the district court’s dism ssal, and DENY the

nmoti on for appoi ntnent of counsel.



