IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-21189
Summary Cal endar

FI NI S BLANKENSHI P

Pl ai ntiff-Appellant,
vVer sus
CERALD GARRETT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-Cv-2300

' February 13, 2003
Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Finis Bl akenshi p, Texas state prisoner # 208266, seeks
perm ssion to proceed in forma pauperis (IFP) to appeal the
denial of his 42 U S.C. § 1983 conplaint, in which he all eged
that he is entitled to damages because he was deni ed due process
during his parole revocation proceedings and his parol e was
illegally revoked. In filing the IFP notion, Blakenship is

chal l enging the district court’s certification decision that his

appeal was not taken in good faith. See Baugh v. Taylor, 117

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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F.3d 197, 202 (5th Gir. 1997); 28 U.S.C. § 1915(a)(3); FeD.
R APP. P. 24(a)(5).

The district court failed to conply with Baugh since it
neit her provided reasons for certifying that Bl akenship’s appeal
was not taken in good faith, nor incorporated its decision on the
merits of Blakenship' s conplaint. Baugh, 117 F.3d at 202; Rule
24(a)(3). Nevertheless, this court may dism ss the case sua
sponte pursuant to 5THCQR R 42.2 if it is apparent that the
appeal |acks nerit. Baugh, 117 F.3d at 202 & n. 24.

Bl akenshi p has not addressed the district court’s

determ nation that his clains are barred by Heck v. Hunphrey, 512

U S 477 (1994). Thus, any challenge to the dism ssal of the

conplaint on that basis is abandoned. See Yohey v. Collins, 985

F.2d 222, 224-25 (5th Gr. 1993). However, because the district
court failed to provide reasons for its bad faith certification,
the court will address the nerits of the appeal. This court’s
inquiry into an appellant’s good faith “is limted to whether the
appeal involves ‘legal points arguable on their nerits (and

therefore not frivolous).’”” Howard v. King, 707 F.2d 215, 220

(5th Gr. 1983) (citation omtted).

Bl akenshi p’s conplaint challenges the validity of his parole
revocati on proceedi ngs and he has not shown that the revocation
of his parole has been set aside or otherwise called into

question. Hi s clains are barred by Heck and, thus, have no
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arguable nerit. See Heck, 512 U. S. 486-87; Jackson v. Vannoy, 49

F.3d 175, 177 (5th GCr. 1995).

| nsof ar as Bl akenshi p argues that he should not be required
to prepay the filing fee, the district court stated that the fees
woul d be paid when the funds becane avail able in Bl akenship’s
prison trust account. Thus, this argunent is also frivol ous.

Bl akenship has failed to identify a nonfrivol ous issue for
appeal, and he has not shown that the district court erred in
certifying that an appeal would not be taken in good faith.

Bl akenship’s notion to proceed |FP is DEN ED, and his appeal is
DI SM SSED as frivol ous. See Baugh, 117 F.3d at 202 n.24; 5TH QR
R 42. 2.

The di sm ssal of this appeal as frivolous and the di sm ssal

of the conplaint as frivolous by the district court both count as

a strike for purposes of 28 U S.C. 8§ 1915(g). See Adepegba V.

Hammons, 103 F. 3d 383, 388 (5th G r. 1996). Blakenship is
cautioned that once he accunul ates three strikes, he will not be
permtted to proceed in forma pauperis in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 28 U.S.C. § 1915(qg).

| FP MOTI ON DENI ED; APPEAL DI SM SSED; SANCTI ON WARNI NG

| SSUED



