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Raul Garci a-Lopez (“Garcia”) appeals fromhis conviction,
followng a bench trial, of being an alien found in the United
States foll ow ng deportation, pursuant to 8 U S.C. 8§ 1326(a).
Garcia raises three contentions, which we address in turn.

Garcia first contends that the evidence was insufficient to
support his conviction because the witten stipulations in his

case did not prove that he was di scovered by inmm gration
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officials or that he entered the United States free fromofficial
restraint.

To the extent that discovery by immgration officials may be
an el enment of the offense of being found in the United States (an
i ssue we do not decide in Garcia s case), the elenent was
sufficiently proven. See United States v. Santana-Castellano, 74
F.3d 593, 598 (5th Gr. 1996). The parties stipulated that
Garcia “was encountered at the Montgonmery County Jail[,]” that a
records search reveal ed no evidence that Garcia had applied for
or received the consent of the Attorney General to remain in the
United States, and that a fingerprint conparison indicated that
Garcia was the individual who had been deported. The stipul ation
provi ded substantial evidence fromwhich the district court could
have inferred that immgration authorities discovered Garcia’'s
presence while he was in the Montgonery County Jail and knew of
the illegality of his presence. See United States v. Adans, 174
F.3d 571, 578 (5th CGr. 1999).

A factfinder may infer that an alien intended to be present
inthe United States if the alien is discovered at a | ocation
away fromthe border. United States v. Guzman-Ccanpo, 236 F. 3d
233, 238 (5th CGr. 2000). Conroe, Texas, where Garcia was
encountered in the Montgonery County Jail, is sufficiently far
fromthe border that the district court could infer Garcia’'s

intent to be present in the United States.
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Garcia next contends that the district court erred by
denying his notion to dismss his indictnent because he was
deprived of due process at his 1999 deportation hearing.
According to Garcia, his 1998 Texas conviction of injury to a
child was erroneously classified as an “aggravated fel ony” under
8 US. C § 1101(a)(43)(B) and 18 U.S.C. § 16, depriving him of
eligibility for any relief fromdeportation. Garcia alleges that
the inmnmgration judge failed to advise himof any forns of
discretionary relief for which he was eligible to apply,
depriving himof due process. Garcia concedes that his argunent
is foreclosed by United States v. Lopez-Otiz, 313 F.3d 225 (5th
Cr.), cert. denied, 123 S. C. 922 (2003), but he raises the
issue to preserve it for further review.

Garcia is correct; his contention is precluded. Pursuant to
Lopez-Ortiz, an immgration judge's error in not informng an
alien of eligibility for forns of discretionary relief does not
violate the alien’s right to due process. Lopez-Otiz, 313 F. 3d
at 230- 31.

Garcia finally contends that his Texas conviction of causing
injury to a child was neither a “crinme of violence” nor an
“aggravated felony.” He argues that the application of the 2001
Sentencing Guidelines to his case violated the Ex Post Facto
Cl ause, if application of those guidelines would result in a

hi gher offense | evel than application of the 2000 gui delines
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would. Garcia is correct. H's sentence is vacated and the case
is remanded for resentencing.

The Texas offense of bodily injury to a child is not a
“crime of violence” under 18 U S.C. § 16(a) or 18 U S.C. § 16(b),
and thus is not an “aggravated felony” neriting the 16-1evel
enhancenment provided by U S.S.G 8§ 2L1.2(b)(1)(A) (2000) or
US S G 8 2L1.2(b)(1)(A) (2001). United States v. G acia-Cantu,
302 F.3d 308, 311-13 (5th Gr. 2002) (applying 2000 version of
sentencing guidelines); see United States v. Shelton = F.3d
(5th Gr. Mar. 18, 2003), 2003 W 1227611, *6; see also U S.S. G
§ 2L1.2, comment. n.1(B)(ii)(l). Mreover, because the offense
is not a “crine of violence” under 18 U S.C. 8§ 16(b), it follows
that it also is not an “aggravated felony” neriting an eight-
| evel enhancenent under anended guideline U S S G
8§ 2L1.2(b)(1)(C (2001), which incorporates the 18 U S.C. 8§ 16
definitions. See Gacia-Cantu, 302 F.3d at 313; U S . S.G § 2L1.2
coment. n.2 (2001); see also United States v. Urieta-Betancourt,
No. 01-21222 (5th Cr. Feb. 17, 2003) (unpublished; copy
attached).

Garcia' s conviction of causing injury to a child was not an
“aggravated felony” or “crinme of violence” warranting a 16-1evel
upward adjustnent. The district court erred by basing the
16-1 evel adjustnent on the conviction.

However, the presentence report indicates that Garcia

pl eaded guilty to two assault charges in Texas state court in
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1997 and was sentenced to one year in jail, which was suspended
for two years’ probation, and which was | ater revoked. The state
statute governing the assault convictions is unclear. The Texas
m sdeneanor of fense of assault with bodily injury is an
“aggravated felony” warranting a 16-1evel adjustnent under the
pre-2001 guidelines. United States v. Ui as-Escobar, 281 F.3d
165, 167-68 (5th Cir.), cert. denied, 122 S. C. 2377 (2002).
The district court should consider on remand whether Garcia's
assault convictions warranted a 16-1evel adjustnent as
“aggravated felonies” under the pre-2001 guidelines or as “crines
of violence” under the 2001 gui deli nes.

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



