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PER CURI AM *

Def endant - Appel | ant Ri chard Deane appeal s t he sent ence i nposed
follow ng his guilty-plea convictions for 52 counts of conspiracy,
mail fraud, wire fraud, and noney |aundering and for failure to
appear for sentencing. Deane argues that, in violation of FED. R

CRM P. 32 and Burns v. United States, 501 U S 129 (1991), the

district court failed to give him notice prior to granting an

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



upward departure on a ground that was not specified in the
governnent’s notion for upward departure.

To conply with Rule 32, a district court nmust gi ve a def endant
reasonabl e notice of its intention to depart upward on a ground not
identified in either the presentence report (PSR) or a prehearing
subm ssion by the governnent. See Burns, 501 U S. at 138-39

United States v. Nevels, 160 F.3d 226, 231 (5th Cr. 1998). “The

pur pose behi nd notice of upward departure is to give effect to the
Rule 32 requirenent that the parties be given ‘an opportunity to
coment upon the probation officer's determ nation and on ot her

matters relating to the appropriate sentence.’”” United States v.

MIton, 147 F.3d 414, 421 (5th Gr. 1998)(quoting Burns, 501 U S.

at 135). Because Deane objected to the lack of notice in the

district court, reviewinthis court is de novo. See United States

v. Knight, 76 F.3d 86, 87 (5th G r. 1996).

The record reflects that at the sentencing hearing, the court
af f orded Deane two opportunities to respond to the proposed upward
departure for placing the proceeds of the fraudulent schene in
investnments outside of the United States, thereby preventing

restitution to Deane’s victins. See United States v. George, 911

F.2d 1028, 1029-30 (5th GCr. 1990). First, the court offered to
post pone the sentencing hearing for seven days so that Deane could
produce docunentation to refute the grounds for the departure, but
Deane declined the offer. Second, the court suggested to Deane

that a PSR could be prepared with respect to the nerits of the
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departure, but Deane’s counsel infornmed the court that he would
i nstruct Deane not to cooperate with any such i nvestigation. Deane
fails to identify how additional notice prior to the sentencing
heari ng woul d have assisted himor, alternatively, how the notice
provi ded at the sentencing hearing prevented him from adequately
responding to the nerits of the departure. See George, 911 F. 2d at
1029-30. Accordingly, the judgnment of the district court is

AFFI RVED.



