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Jerry Lee Gray pleaded guilty to destruction of letter boxes
i ntended and used for the receipt and delivery of mail; he was
sentenced, inter alia, to 21 nonths’ inprisonnent. Gay and his
coconspirator pried off the mailbox panels in an apartnent
bui Il ding, exposing 42 individual nmail boxes. The building s

security guard inforned police that mail was in sonme of the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



i ndi vi dual boxes, but the record does not reflect how many of them
contai ned mail .

The probation officer recommended adding two levels to Gay’s
base offense |evel, pursuant to Sentencing CGuidelines 8§
2B1. 1(b)(2)(A), because there were nore than ten and fewer than 50
victinse. Gay objected to this adjustnent, contendi ng: under the
Qui del i nes, there nust be mail inside a mail box for the owner to be
considered a victim and, because there was no indication how nmany
boxes contained mail, there was insufficient evidence to show nore
than ten victins. The probation officer responded that the
Guidelines require only that the object of the offense involve the
theft of mail. The district court overruled Gay’'s objection.

We review interpretation of the Cuidelines de novo; factual
findings, for clear error. E.g., United States v. O ai borne, 132
F.3d 253, 254 (5th Gir.), cert. denied, 523 U.S. 1144 (1998). As
noted, 8 2B1.1(b)(2)(A) provides for a two-level adjustnent if the
of fense involved ten or nore, but fewer than 50, victins.

In a case in which undelivered United
States mail was taken, or the taking of such
item was an object of the offense, :
‘victim nmeans [(1) any person who sustained
any part of an actual (financial) |oss or
bodily injury from the offense, or (2)] who
was the intended recipient, or addressee, of
t he undelivered United States mail

§ 2B1.1, cnt. n.3(B)(i) (enphasis added). “Undel i vered United

States mai |l ” neans “mail that has not actually been received by the



addressee or his agent (e.g., mail taken from the addressee’s
mai | box)”. 8§ 2B1.1, cm. n.3(B)(iii).

Nei t her of the definitions of “victini are applicable to the
42 owners, absent evidence that they suffered damage or had
undelivered mail. The managenent conpany, not the tenants, paid
for the repairs to the boxes and was thus the only known econom c
victim Mreover, as stated, there is no indication that Gay or
hi s coconspirator actually renoved mail fromany of the individual
mai | boxes or that any mail went otherw se undelivered.

Presumabl y t he taki ng of undelivered mail inside the boxes was
the object of the offense, and the intended recipients of that mail
were its intended victins. Thus, anyone who had mail could
properly be counted as a victim for purposes of the GCuideline.
Agai n, however, there is no indication that this group was at | east
ten in nunber.

The Governnent relies, in part, on a “special rule” involving
undelivered mail in a Postal Service box, vehicle, satchel, or
cart, and for which there are uni que proof problens concerning the
nunber of victins. See U S SG 8§ 2B1.1, cmt. n. 3(b)(ii).
Needl ess to say, the “special rule” is not applicable.

The application of the nunber-of-victinms adj ustnment i s VACATED
and the case REMANDED for resentencing consistent with this
opi ni on.

VACATED and REMANDED






