IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20801
Summary Cal endar

JOHN O NEAL HENRY,
Pl ai ntiff-Appellant,
vVer sus

BOARD OF PARDONS AND PAROLES; TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CV-279

~ January 9, 2003
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

John O Neal Henry, Texas prisoner # 324238, has appeal ed the
district court’s order dismssing his civil rights action for
failure to state a clai mupon which relief can be granted. See
FED. R Qv. P. 12(b)(6); see also 28 U. S.C. §8 1915(e)(2)(B)(ii).

Henry contends that the defendants violated Title Il of the
Anmericans with Disabilities Act by failing to accommbdate his

hearing inpairnment in connection with a prison substance abuse

program The district court dismssed this claimbecause the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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defendants are i nmmune from suit under the El eventh Anendnent.
“The El eventh Anmendnent bars an individual fromsuing a state in
federal court unless the state consents to suit or Congress has
clearly and validly abrogated the state’'s sovereign imunity.”

Perez v. Region 20 Educ. Service Center, 307 F.3d 318, 326 (5th

Cir. 2002). This court has held that Congress did not abrogate
validly the states’ Eleventh Amendnent immunity in enacting Title

Il of the ADA. Rei ckenbacker v. Foster, 274 F.3d 974, 979-83

(5th Gr. 2001) (extending Board of Trustees of University of

Al abama v. Garrett, 531 U S. 356, 359-68 (2001)). Henry does not

contend that Texas has waived its El eventh Anendnent immunity and
the exception to Eleventh Amendnent immunity provided by Ex parte
Young, 209 U.S. 123, 159-60 (1908), is not available to Henry

because he sued state agencies only. See Reickenbacker, 274 F. 3d

at 976 n.9 (citing Aguilar v. Texas Dept. of Crimnal Justice,

160 F.3d 1052, 1053 (5th Gr. 1998)). Henry’'s ADA cl ai mwas

di sm ssed properly under the rule in Rei ckenbacker.

Henry contends that his rights under the Ex Post Facto
Cl ause were viol ated because he was required to pay a supervisory
fee while on parol e between 1990 and 1992. The district court
held that this claimis time-barred. “The statute of limtations
for a suit brought under § 1983 is determ ned by the general
statute of limtations governing personal injuries in the forum

state.” Piotrowski v. Gty of Houston, 237 F.3d 567, 576 (5th

Cr.), cert. denied, 122 S. C. 53 (2001). In Texas, personal
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injury actions are subject to a two-year limtations period.
See Tex. Qv. Prac. & REM CobE ANN. 8 16.003(a) (West 2002). Henry
had two years to file suit fromthe date his Ex Post Facto claim

accrued. See Piotrowski, 237 F.3d at 576. “Accrual of a 8§ 1983

claimis governed by federal |law Under federal |aw, the
limtations period begins to run the nonent the plaintiff becones
aware that he has suffered an injury or has sufficient
information to know that he has been injured.” 1d. (internal

quot ati on marks and brackets omtted). The district court
concluded that Henry's claimaccrued in 1992, when Henry’ s parole
was revoked. Henry's conplaint was filed nore than two years

| ater, on January 24, 2001. Henry contends on appeal that his
claimdid not accrue until 1999, the last time the Texas Board of
Par dons and Parol es denied himrel ease on parole. This argunent
is without nerit because this event is not pertinent to the Ex
Post Facto claim

Because the appeal is frivolous, it is dismssed. See

Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983); 5TH QR

R 42.2. The dism ssal of this appeal as frivolous counts as a
strike for purposes of 28 U S.C 8§ 1915(g). Odinarily, the
district court’s dismssal of the conplaint under 28 U S. C

8§ 1915(e)(2)(B)(ii) would also count as a strike under 28 U S.C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Cr

1996). In this case, however, this court remanded the case to

the district court, encouraging Henry to proceed, and the |aw
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changed while the case was on remand. Accordingly, the dism ssa
of Henry's conplaint by the district court pursuant to 28 U S. C
8 1915(e)(2)(B)(ii) shall not be regarded as a strike under 28
U.S.C. § 1915(g).

Henry has at |east one other strike. See Henry v. Texas

Departnent of Crimnal Justice, No. 00-20377 (5th Gr. Cct. 8,

2000) (unpublished). He now has two strikes. W caution Henry
that once he accunul ates three strikes, he will not be permtted
to proceed in forma pauperis in any civil action or appeal filed
while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG G VEN.



