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GARWOOD, Circuit Judge: ™
Plaintiff-appellant H lda S. Jourdan brought suit agai nst her

former enployer, defendant-appellee Schenker International, Inc.

"District Judge of the Eastern District of Louisiana,
sitting by designation.

“Pursuant to 5THCQR R 47.5 the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



(Schenker), for breach of contract arising from Schenker’s refusal
to pay a sales conm ssion under the terns of a sales-incentive
plan. The district court granted summary judgnent for Schenker,
finding that the conpany’s alleged promse to pay a comm ssion
under the incentive plan was illusory, and that there was,
therefore, no contract as a matter of law. W conclude that there
is at least a genuine issue of material fact with respect to the
meani ng of the sales-incentive plan in this respect, specifically
whet her Jourdan had an accrued ri ght under the plan to comm ssions
on sales that had occurred prior to the termnation of her
enpl oynent with Schenker. W therefore vacate the judgnent of the
district court and remand for further proceedi ngs not inconsistent
herew t h.
Backgr ound

Schenker, a freight-forwardi ng conpany that provides freight-
delivery services to conpanies worldw de, enployed Jourdan as a
sales representative inits Houston office from1989, until she was
di scharged in Novenber 1999. Al t hough the parties dispute
Jourdan’s right to the sales commssion at issue, they are in
agreenent on a nunber of other central facts. First, both agree
that Jourdan was an at-will enployee eligible to receive a sales
comm ssi on on those busi ness accounts that Jourdan managed and t hat

showed a certain gromh in gross profits.! Second, the parties

! Schenker introduced its sal es-incentive programon My
29, 1998, and nade the programretroactive to January 1, 1998.

2



agree that Jourdan was di scharged from her position with Schenker
on Novenber 9, 1999, for what Schenker characterized as “lack of
performance” related to her failure to neet certain mninmmsales
goal s for 1999.

In 1996, Jourdan was assigned to assist in the preparation of
Schenker’s bid for the shipping business of Bariven S. A, the
shi ppi ng agent for Venezuela's national oil conpany. |In April of
1998, Bariven accepted Schenker’s bid, and the two conpanies
entered into a five-year contract under which Schenker agreed to
provi de shipping services for Bariven at ceratin agreed rates.
Jourdan was thereafter assigned to a team of Schenker enployees
responsi bl e for managi ng the account and for fulfilling Bariven’'s
orders. Jourdan worked exclusively on the Bariven account until
August 21, 1998, when she was told by her supervisor that she was
bei ng taken of f the account and that she shoul d resune nmaki ng sal es
calls to obtain additional business from new and current

custoners. ?

Under the program Jourdan was entitled to receive a sales

comm ssion on the total gromh of her existing and newly acquired
accounts if that growh, neasured in gross profits, exceeded
three tines her salary and fringe benefits. For any anount of
gross profit growh in excess of three tines her salary and
benefits, Jourdan was entitled to a comm ssion of 7% For growh
in gross profits in excess of four tines her salary and fringe
benefits, Jourdan was entitled to a 10% sal es conm ssi on.

2 Schenker points to this date, August 21, 1998, as the
poi nt at which Jourdan was renoved fromthe Bariven account.
Jourdan asserts, however, that although managenent then renoved
her fromthe diurnal operations of the account, she neverthel ess
retained responsibility for the account for purposes of earning a
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Until md-1998, Schenker was |osing a substantial anount of
money on the Bariven account. After August of 1998, however,
Schenker and Bariven renegotiated their contract to establish new
rates for Schenker’s services. Follow ng those renegotiations, the
Bari ven account began to show a profit, and by July 1999, Schenker
had earned a gross profit from the account in the anount of

$1, 018, 510. The present dispute concerns Jourdan’s claim of a

conmi ssi on.

The district court, in addressing this dispute, held that
there was a genuine issue of material fact as to (1) whether
Jourdan was actually ever fully renoved fromthe Bariven account,
and (2) whether, and under what circunstances, Schenker had the
right to renove a sales representative froman assi gned account.
Schenker chal |l enges the latter hol ding on appeal, arguing that
the district court erred in concluding that there was a genui ne
i ssue of fact concerning Schenker’s right to take an account away
froma sales representative. Schenker, however, does not clearly
assign as error the district court’s former, and logically prior
hol di ng, nanely that there is a genuine issue of fact as to
whet her Jourdan was ever renoved fromthe Bariven account.
| nst ead, Schenker addresses this holding only in passing, with
only mnimal citation to the record, and with no citation to any
authority. See FED. R App. P. 28(a)(9)(A) (noting that an
appellee’s brief nust contain the appellee’s “contentions and the
reasons for them wth citations to the authorities and parts of
the record on which the [appellee] relies”); see also Randall v.
Chevron U S. A, Inc., 13 F.3d 888, 911 (5th Gr. 1994) (declining
to reach the nerits of an appellant’s argunment where the
appellant’s brief failed to provide citations to rel evant
authorities and parts of the record), nodified on denial of reh' g
Randall v. Chevron, U S A, Inc., 22 F.3d 568 (5th Cr. 1994);
United States v. Ballard, 779 F.2d 287, 295 (5th Gr. 1986)
(same). For this reason, we decline to address if, or when,
Jourdan was renoved fromthe Bariven account. And because that
question is the logically prior one, we also decline Schenker’s
invitation to hold that the district court erred in concluding
that there was a genuine issue of fact concerning whet her
Schenker had discretion to renmove Jourdan fromthe account, and
we instead | eave Schenker to pursue these avenues of argunent on
remand.



right to a conm ssion on that profit.

Jourdan mai ntains that the sal es-incentive plan constitutes a
bi ndi ng contract, under which she should have received credit for
the profit growth of the Bariven account in 1999. Schenker,
however, argues that any prom se to pay a conm ssion on the Bariven
account was conditioned on Jourdan’s continued enploynent wth
Schenker at the tinme that sales conmm ssions were cal culated and
paid,® thereby rendering any promse to pay a sales conm ssion
illusory and unenforceable. The district court agreed wth
Schenker’s interpretation of the plan in this respect, and on that
basis granted summary j udgnent for Schenker on Jourdan’s breach of
contract claim Jourdan now appeal s.

Di scussi on
A.  Standard of Review

We review a district court’s grant of summary judgnent de
novo, Young v. Equifax Credit Info. Servs. Inc., 294 F.3d 631,
635 (5th Cr. 2002), applying the sane standards as the district
court, and drawing all reasonable inferences fromthe evidence in
favor of the non-noving party. Performance Autoplex Il Ltd. v.

M d- Conti nent Cas. Co., 322 F.3d 847, 853 (5th G r. 2003); Banks

3 Schenker al so di sputes whether Jourdan was ever assigned
to the Bariven account for purposes of earning a comm ssion under
the sales-incentive plan. The district court, however, did not
resolve this issue, nor is this matter directly before us.
| nstead, we assune for present purposes that Jourdan was assi gned
to the Bariven account within the neani ng of the sal es-incentive
pl an. Schenker remains free to pursue this issue on renand.
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v. East Baton Rouge Parish School Bd., 320 F.3d 570, 575 (5th
Cr. 2003). “Sunmary judgnent is proper if, after adequate
opportunity for discovery, the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with any
affidavits filed in support of the notion, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to judgnent as a matter of |aw. Young, 294 F. 3d at
635. The novant bears the initial burden, on a notion for
summary judgnent, of specifically pointing out wherein there is
no genuine issue of material fact. See Bazan ex rel. Bazan v.

Hi dal go County, 246 F.3d 481, 489 (5th Cr. 2001). |If the novant
fulfills this burden, the non-novant, to avoid summary judgnent,
must cone forward with sunmary judgnent evidence sufficient to
warrant a finding inits favor on all issues on which it would

bear the burden of proof at trial. See Little v. Liquid Air

Corp., 37 F.3d 1069, 1075 (5th Gir. 1998).

B. Illusory Contracts

An illusory prom se, at common law, “is neither enforceable
agai nst the one nmaking it, nor . . . operative as a consideration
for a return promse.” 2 JoSEPH M PERI LLO & HELEN H. BENDER, CORBIN ON

CoNTRACTS 8 5.28 (rev. ed. 1995). Thus, it has |ong been held that
where the condition of a promse |lies solely within the promsor’s
power, the prom sor, not being bound to a course of conduct, cannot

be said to have entered into a contract. See RESTATEMENT ( SECOND) OF



CONTRACTS 8 77 cnt. a (1981) (“Words of prom se which by their terns
make performance entirely optional with the ‘promsor’ do not
constitute a promse.”). This tenet of contract |aw applies with
equal force in the context of enploynent relations governed by
Texas |aw * Thus, the Texas Suprene Court has held that
“[clonsideration for a promse, by either the enployee or the
enpl oyer in an at-will enploynent, cannot be dependant on a period
of continued enploynent.” Light v. Centel Cellular Co. of Texas,
883 S.W2d 642, 645 n.5 (Tex. 1994). That such a prom se woul d be
illusory follows from the principle that where an enployee is
enployed at-will, any additional period of enploynent rests
exclusively within the control of the enployer. ld. at 644-45
(“Any promse nmade by either [the] enployer or enployee that
depends on an additional period of enploynent is illusory” and

unenf or ceabl e) .

Not every prom se nade in the context of at-will enploynent,
however, is unenforceable. “That an enploynent contract is
termnable at-wll . . . . does not nean that an enployer can

prom se to pay an enployee a certain wage and then unilaterally

decide to pay the enployee less for work she has already done.

4 Both parties agree that Texas |aw governs this diversity
suit, and the district court accordingly |looked to the | aw of at-
w |l enploynent in Texas to determ ne that Schenker’s promse to
pay a sales comm ssion was an illusory and unenforceabl e one.
See, e.g., Exxon Corp. v. Burglin, 42 F.3d 948, 950 (5th Gr.
1995) (“Federal courts apply state substantive | aw ‘when
adj udi cating diversity-jurisdiction clains . . . .’ 7).
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Pani agua v. City of Galveston, 995 F. 2d 1310, 1313 (5th G r. 1993)
(citing Wnters v. Houston Chronicle Publishing Co., 795 S.W2d 723
(Tex. 1990), and Pickell v. Brooks, 846 S. W 2d 421 (Tex. App. -Austin
1992, pet. denied)). Thus, if Jourdan had earned her conm ssion
before she left Schenker in Novenber 1999, Schenker cannot rely
only on Jourdan’s at-will status to deny paynent of an earned
commi ssi on.
C. The District Court’s Opinion

Rel ying on Light, the district court concluded that Jourdan’s
enpl oynent was at-will and that Schenker’s prom se to pay a sales
comm ssion was therefore illusory. W find no error in the
district court’s conclusion that Jourdan’s enploynent was at-wl|
and that her continued enploynent was a condition entirely within
Schenker’s control. See, e.g., Texas FarmBureau Mut. Ins. Cos. v.
Sears, 84 S.W3d 604, 608 (Tex. 2002) (“[A]bsent a contract, the

relati onship between an enployer and an enployee is ‘at wll,

meani ng that, except for very limted circunstances . . . either
party may term nate the enploynent rel ationship for any reason or
no reason at all.”). The district court, however, failed to
determ ne expressly at what point Jourdan had an accrued right to
a sales comm ssion. That determ nation, however, is critical to
resol vi ng whet her Jourdan is entitled to a comm ssion on at | east

a portion of the gross profits earned in 1999 from the Bariven

account.



The sal es-incentive plan provides that conm ssions are to be
paid based on the total growmh in gross profit of those accounts

assigned to an i ndividual enployee. Wth respect to the paynent of

comm ssions, the plan nerely provides: “Sales incentive wll be
paid quarterly. Paynents wll be based on all figures from our
accounting system” The plan, however, is silent as to when a

right to an incentive paynent accrues.

An exam nation of the | anguage of the programindi cates three
theoretically possible points at which a right to a sales
comm ssion mght be said to have accrued. First, the right to a
conmm ssion may accrue under the plan at the point at which an
account begins to show a gross profit. Second, the right to a
comm ssi on nmay accrue only at the point a comm ssion is cal cul ated
according to the figures of Schenker’s accounting system And
third, the right mght be said to accrue only at the point that
each quarterly paynent on the conmssion is to be nade.

If the right to a sales conm ssion under the incentive plan
accrued only at the tine that the conm ssion was either cal cul ated
or actually paid, then the paynent of a conmssion would
necessarily be conditioned on continued enpl oynent to the point of
cal cul ation or paynent, a condition over which Schenker exercised
near-conplete control. Any promse to pay that conmm ssion woul d,
therefore, be illusory, and Schenker would be entitled to summary
j udgnent on Jourdan’s contract claim |f, however, the right to a
sal es conm ssi on accrued under the incentive plan at the tinme that
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an account began to show a profit, with only paynent del ayed unti l
a future date, then that paynent, nore akin to a salary, would not
be conditioned on continued enpl oynent, and Schenker’s prom se to
pay woul d not be illusory. The issue before us, therefore, becones
the existence vel non of an issue of material fact regarding the
point at which an enployee’'s right to a sales comm ssion accrued

under Schenker’s sal es-incentive plan.

D. The Sal es-1ncentive Plan

Having thus narrowed our inquiry, we conclude that the
| anguage of the sales-incentive plan at the |east raises the
reasonabl e possibility that Jourdan’s right to a sales comm ssion
accrued, not at the tine that the comm ssion was to be cal cul at ed,
but at the point at which the Bariven account showed a gross
profit.®

Schenker, however, maintains that it did not prom se to pay

Jourdan a conmi ssion at the tine that she earned the conmm ssion,

5 Jourdan also argues in her brief that she is entitled to
a conm ssion on the profit gromh of the Bariven account past
Novenber 1999. This argunent, however, clearly has no nerit.
Jourdan was an at-will enployee, and any contractual rights
termnated with the conclusion of her enploynent. |ndeed, both
at oral argunent and in her deposition testinony, Jourdan
conceded that only those sal es persons who remai ned enpl oyed with
Schenker continued to receive sales conm ssions over the life of
an account. Thus, although we hold that there is a possibility
that Jourdan has a contractual right to a conm ssion on the
Bariven account, that right extends only up to the point of
Jourdan’s termnation, and not to any growth in gross profits
after Novenber 1999.

10



but rather promsed to pay the comm ssion if Jourdan continued to
be enployed at the end of the cal ender year, and at each quarter
thereafter on which a paynent was due. Schenker, however, cites no
evidence in the record to support the proposition that a right to
a sales commssion only accrues at the point at which the
comm ssion is calculated. Instead, it relies for support for this
position solely upon the |anguage of the incentive plan quoted
above and upon the fact that comm ssions were cal cul ated at year
end.

As di scussed above, however, the |anguage of the paynent
cl ause of the incentive planis at the | east anbi guous and sheds no
light on the question of when an enployee’s right to a conm ssion
accrues. The proper construction of an anbiguous contract is a
question of fact. Matter of Fender, 12 F.3d 480, 485 (5th Gr.
1994) . In the absence of any additional evidence that its
enpl oyees had generally wunderstood that their rights to a
comm ssion only accrued if they remai ned enpl oyed wi th Schenker at

the end of a given cal ender year,® we conclude that the contract

6 Schenker maintains that its enpl oyees knew that the
comm ssions for growh realized in one year would not be paid
until the next cal ender year. Thus Schenker states that “[i]n
1999, Jourdan received comm ssions paid for work she perfornmed in
1998.” Fromthis statenent Schenker argues “[t] hus, Jourdan knew
that, under the sane Sal es Program conm ssions paid for work
performed in 1999 woul d not be paid unless she was enpl oyed at

the tinme conm ssions were paid in 2000.” This statenent is a non
sequi tur, and does not constitute summary judgnent evi dence
establishing the point of accrual. It does not necessarily

follow fromthe fact that an enployee is paid on one date, or

11



does not unanbi guously reflect Schenker’s construction and that
there is at the |east a genuine factual dispute on this pivota
i ssue. ’
Concl usi on

Because we find that there is at the | east a genui ne issue of
material fact concerning the point at which Jourdan’s right to a
conmmi ssion on the Bariven account accrued under the sal es-incentive
pl an, we VACATE the district court’s grant of summary judgnent to

Schenker and REMAND the <case for further proceedings not

that the anmount of a paynent is calculated on a particul ar date,
that the enpl oyee does not have an accrued right to that paynent
at an earlier date.

Moreover, there is sone dispute as to when Schenker actually
made conm ssion paynents. At oral argunment, Jourdan nai ntai ned
t hat comm ssion paynents were made quarterly in the year that
they were earned, not in the followng year. W note that this
is, at best, a strained reading of the |anguage of the plan.

G ven that the conmm ssion paynents were to be conputed annually,
it is difficult to see how quarterly paynents coul d have been
made prior to the conputati on of the conm ssion. However,
because, aside fromthis dispute, we conclude that there is a
fact issue concerning when the right to a conm ssion accrued
under the sales-incentive plan, we need not address the parties’
factual dispute concerning the timng of comm ssion paynents, a
dispute only clearly raised for the first tine at oral argunent.

" W also note that it is not clear that Schenker argued
before the district court that its promse was illusory. In
fact, Jourdan states that it was the district court that first
raised this issue on its own notion. Schenker did argue, inits
reply brief in support of its notion for sunmary judgnment, that
no enpl oyee could claima conm ssion if their enploynent was

term nated before conm ssions were calculated and paid. It is
not clear, however, that this argunent was raised in support of
the claimthat its promse was illusory: Schenker did not cite
any Texas cases concerning illusory contracts or at-wll

enpl oynent. Accordingly, Jourdan cannot be charged with a
failure to produce rebuttal evidence concerning the point at
which a right to a conm ssion accrued under the contract.
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i nconsi stent herew th.

VACATED and REMANDED.
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