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Armando Pena, Jr., appeals his sentence following his guilty-
pl ea conviction for conspiracy to possess wth intent to distribute
marijuana, a violation of 21 U S.C 88 846 and 841(b), and the
denial of his nmotion to withdraw his guilty plea. Pena was
sentenced to 360 nonths in prison and five years of supervised

r el ease.

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Pena’ s pl ea agreenent contai ned a provi sion by whi ch he wai ved
his right to appeal his sentence and “the manner in which it was
determ ned.” The Governnent has filed a notion to dismss the
appeal on the basis of this waiver.

Pena argues that the district court abused its discretion in
denying his notion to withdraw his guilty plea, apparently on the
grounds that there was a four-year delay in sentencing and that the
factual basis for the plea was insufficient. Although Pena waived
his right to appeal his sentence as part of his plea, such a waiver
is enforceable only if the plea agreenent itself is valid.! Pena
has not established that, in denying his notion to wthdraw, the
district court abused its discretion; it is not clear that any of
t he seven factors discussed in United States v. Carr? supported the
wi t hdrawal of his guilty plea.?

Pena’s contention that the factual basis offered by the
Governnment was insufficient to support his guilty plea is
meritless. That factual basis showed that there was an agreenent
to possess nmarijuana with intent to distribute, that Pena knew of

the agreenent, that he voluntarily participated in the agreenent,

! See United States v. White, 307 F.3d 336, 343 (5th Cir.
2002) .

2 740 F.2d 339, 343-44 (5th CGr. 1984).

3 See United States v. Bounds, 943 F.2d 541, 543 (5th Cr.
1991) .



and that the agreenent involved nore than 1,000 kil ogranms of
marij uana. *

Pena’s remaining contentions regard the conputation of his
sentence under the Sentencing Quidelines and various procedura
matters concerni ng sentencing. Pena does not suggest that the
wai ver provision in the plea agreenent was not know ng and
vol unt ary. Because Pena entered his plea knowingly and
voluntarily, and the factual basis supporting it is sufficient, the
wai ver of appeal is sustained.® Pena' s contentions regarding his
sentence and the manner in which it was determ ned are precl uded by
the waiver, and we therefore do not consider those argunents.

The judgnent of the district court is AFFIRMED. The

Governnment’s notion to dismss is DENIED as unnecessary.

4 See United States v. DelLeon, 247 F.3d 593, 596 (5th Cir.
2001) .

> See United States v. Ml ancon, 972 F.2d 566, 568 (5th Cr.
1992) .



