IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20506
Summary Cal endar

JEROME VHI TAKER,

Pl ai ntiff-Appellant,
vVer sus
FRANCI S CHERI AN, BRADLE BACHVANN

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CV-3923

~ October 24, 2002
Before JOLLY, JONES and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Jerone Witaker, Texas prisoner # 433180, has noved this
court for permssion to proceed in forma pauperis (IFP) on appeal
followng the district court’s dismssal of his 42 U S.C. § 1983
conplaint as frivolous. By noving for |IFP, Witaker is

chal l enging the district court’s certification that |FP status

shoul d not be granted on appeal because his appeal is not taken

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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in good faith. See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr

1997) .
We hold that the district court did not abuse its discretion
in dismssing Wi taker’s Eighth Arendnent clains as frivol ous.

See Siglar v. H ghtower, 112 F.3d 191, 193 (5th G r. 1997)

(dism ssal of an I FP conplaint as frivolous is reviewed for abuse
of discretion). Witaker’s allegations constitute a di sagreenent
over the type of nedical treatnent that he should have received

and, therefore, do not raise a cognizable 42 U S.C. § 1983 claim

See Varnado v. Lynaugh, 920 F.3d 320, 321 (5th Gr. 1991).

“[N]othing prevents the appellate court from sua sponte
dism ssing the case on the nerits pursuant to 5THQR R 42.2
when it is apparent that an appeal would be neritless.” See
Baugh, 117 F.3d at 202 n.24. Witaker has failed to show that
hi s appeal involves nonfrivolous |egal issues, and, therefore his
appeal is dism ssed.

Wi taker is informed that the dism ssal of this appeal as
frivolous counts as a strike for purposes of 28 U S. C. 8§ 1915(9),
in addition to the strike for the district court's dism ssal.

See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Gr. 1996). W

caution Witaker that once he accunul ates three strikes, he may

not proceed in forma pauperis in any civil action or appeal filed
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while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
8§ 1915(09).

MOTI ON FOR | FP STATUS DENI ED;, APPEAL DI SM SSED;, THREE-

STRI KES WARNI NG | SSUED



