IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20437

Summary Cal endar

PHI LLI P D. BENKERT,
Pl ai ntiff-Appellant,
vVer sus
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
U S DC No. HO01-Cv-3988

Septenber 3, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Phillip Benkert appeals the district court’s grant of summary
judgnent in favor of the Texas Departnent of Crimnal Justice
(“TDCJ”). Benkert brought suit alleging anunlawful retaliation and
constructive discharge by the TDCJ, his enployer. For the reasons

stated below, we affirm

"Pursuant to 5THCQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



In 1996, while enployed by the TDCJ, Benkert filed a witten
report of unl awful enpl oynent vi ol ati ons comm tted by his supervi sor.
Benkert alleges that a pattern of unlawful retaliation resulted,
including failure to pronote, forced work on extended shifts, and
denial of his request for a | eave of absence. As a result of the
al | eged hostil e work environnent, Benkert all eges that he was forced
to seek nedical attention and eventually took a nedical |eave of
absence in August 1998. Follow ng a proper filing wth the Equal
Enmpl oynent Opportunity Comm ssion (“EEOCC’), Benkert brought an
enpl oynent di scrimnation suit agai nst the TDCJ in federal district
court in Decenber 1998, alleging unlawful retaliation. Wile this
first suit was pendi ng, Benkert asserts that he attenpted to arrange
toreturn to work for the TDCJ under “suitable working conditions”.
Accordi ng to Benkert, when it becane clear that the TDCJ woul d not
remedy the unlawful enploynent violations, he resigned from his
positionwth the TDCJ i n June 2000. In January 2001, the first suit
was dismssed with prejudice on Benkert’s notion.

In April of 2001, nore than 2 years after taking nedical | eave,
but | ess than 300 days after he resigned, plaintiff filed a second
EECC conpl ai nt . After receiving proper notice from the EEQC,
Benkert, acting pro se, filed the present suit on Novenber 15, 2001.
The conpl ai nt al | eges unl awful retaliationand constructive di scharge
by the TDCJ based on the events descri bed above. The district court

granted the TDCJ's notion for summary judgnent, concluding that



Benkert’s clains were barred based on res judicata and statute of
limtations, and we agree.

We review the district court’s grant of sunmary judgnent de
novo.! Appellant’s clains based on retaliation prior to his taking
nedi cal | eave are barred under res judicata.? Benkert makes vague
all egations that, subsequent to his taking nedical | eave, the TDCJ
would do nothing to renedy the alleged unlawful enploynent
violations. He therefore asserts that the constructive discharge
occurred when he resigned, and is wthin 300 days of filing the EECC
conplaint. These allegations are not sufficient to raise a genuine
i ssue of material fact.® We conclude, as didthe district court, that
any cl ai mof constructive di scharge accrued when he I eft the TDCJ on
| eave and di d not return, not when he formally resigned.* The events
| eadi ng to any constructive di scharge occurred prior to his taking
medi cal |eave, nore than two years before his filing the second
conplaint wth the EECC. Therefore, evenif a clai mof constructive

di scharge is not barred by res judicata, it is barred because it was

! Hanks v. Transcon. Gas Pipe Line Corp., 953 F. 2d 996, 997 (5th
Cr. 1992).

2Ellisv. Arex Lifelns. Co., 211 F. 3d 935, 937 (5th G r. 2000).

SMorris v. Covan Wrl d Wde Myving, Inc., 144 F. 3d 377, 380 (5th
Cr. 1998).

4 Hunt v. Rapi des Heal thcare Sys., LLC., 277 F.3d 757, 771 (5th
Cr. 2001).



not tinely filed with the EECC.®> The judgnent of the district court

is therefore AFFI RVED.

°>See 42 U.S. C. § 2000e-5(e) (1994); Huckabay v. More, 142 F. 3d
233, 238 (5th Cir. 1998).



