IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20427
Summary Cal endar

| VO NABELEK
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-01-CV-4181

* January 30, 2003
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *
| vo Nabel ek was convi cted of aggravated sexual assault of a
child and possession of child pornography in 1994. He appeals
the district court’s dismssal of his 28 U S.C. § 2254 petition

for failure to exhaust and the denial of his FED. R Qv. P. 59(e)

noti on seeking the reinstatenent of his case.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because the district court dism ssed Nabel ek’s petition on
procedural grounds, to obtain a certificate of appealability
(“CAA") Nabel ek nust show that “jurists of reason would find it
debat abl e whether the district court was correct inits

procedural ruling.” Slack v. MDaniel, 529 U S. 473, 484 (2000).

In light of the information the district court possessed at the
time it entered the order dism ssing Nabel ek’s petition, Nabel ek
cannot nmake the showing required to obtain a COA
Nabel ek al so seeks a COA to appeal the district court’s

denial of his Rule 59(e) notion in which he sought reinstatenent
of his case due to the exhaustion of his state postconviction
application. Because Nabelek did not delay in notifying the
district court of the exhaustion of his state court renedi es and
because his renedies were, in fact, exhausted at the tine the
district court dism ssed Nabelek’'s 28 U S.C. 8§ 2254 petition,
the district court abused its discretion in denying Nabel ek’s

Rul e 59(e) notion. See Fletcher v. Apfel, 210 F.3d 510, 512

(5th Gr. 2000); St. Paul Mercury Ins. Co. v. Fair G ounds Corp.

123 F. 3d 336, 339 (5th Gr. 1997).

Wth regard to this issue, Nabel ek has shown that reasonable
jurists could debate whether the district court was correct in
denying his Rule 59(e) notion. See Slack, 529 U S. at 484.
Furthernore, reasonable jurists could debate whet her Nabel ek’ s
clainms of ineffective assistance of counsel constitute valid

clains of the denial of a constitutional right. See id.



No. 02-20427
-3-

Therefore COA is granted. The district court’s order denying
Nabel ek’ s Rule 59(e) notion is vacated and the case is renmanded.
CCOA DENI ED I N PART AND GRANTED | N PART; VACATED I N PART AND

REMANDED.



