IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20389
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ENRI QUE MOLI NA- GONZALES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-408- ALL

~ January 6, 2003
Bef ore REAVLEY, BARKSDALE and DeMOSS, Circuit Judges.
PER CURI AM *

Enri que Molina-CGonzales (“Mlina”) was convicted of illegal
reentry into the United States after deportation, a violation of
8 US.C. 8 1326. He first argues that his prior deportation
vi ol at ed due process and shoul d not have been used to support the
i nstant conviction. To challenge the validity of an underlying

deportation order, an alien nmust establish that: (1) the prior

deportation hearing was fundanentally unfair; (2) the hearing

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
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effectively elimnated the alien’s right to seek judicial review
of the renoval order; and (3) the procedural deficiencies caused

actual prejudice. United States v. lLopez-Vasquez, 227 F.3d 476,

483 (5th Gir. 2000).

On appeal, Mdlina argues that the hearing was fundanental |y
unfair because the immgration judge (“1J”) failed to informhim
of the possibility of relief fromrenoval under former 8§ 212(c)
of the Immgration and Nationality Act, as required by 8 C F. R
8§ 240.11(a)(2). At the hearing, the 1J found that Mdlina was not
eligible for relief. Assumng that an error by an |J regarding
eligibility for discretionary relief fromrenoval would render a
hearing fundanentally unfair, MIlina s argunent fails.

First, the finding that no relief was avail abl e was correct
at the tine, at least as to possible relief argued by Mlina on
appeal. He concedes that at the tine of the hearing in 1998,

8§ 212(c) relief was no longer available. See also INS v. St.

Cyr, 533 U S 289, 297 (2001) (discussing anendnent and repeal of
8§ 212(c)). Second, Molina was ineligible for this relief.
Section 212(c) authorized any “permanent resident alien with a

| awf ul unrelinqui shed domcile of seven consecutive years to
apply for a discretionary waiver fromdeportation.” 1d. at 295
(internal quotation omtted). Mdlina s |awful domcile began in
1992, when he obtai ned | awful pernmanent resident status, and the
renmoval hearing was held approximately six years later in 1998.

Finally, even though St. Cyr resurrected the possibility of
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8§ 212(c) relief for aliens who would have been eligible at the
time of their plea, see id. at 326, Mdlina would have been
ineligible. At the tine of his guilty plea in 1995, Mbdlina had
accrued only three of the requisite seven years of | awful
domcile. Therefore, the district court did not err in denying
Molina' s notion to dismss the instant indictnment.

Mol i na next argues that his prior conviction for possession
of marijuana did not nerit an eight-level adjustnent pursuant to
8§ 2L1.2(b)(1)(C) for an aggravated felony. H s argunents
regarding the definitions of “drug trafficking offense” and

“aggravated felony” recently were rejected in United States v.

Cai cedo-Cuero, ~ F.3d __ (5th CGr. Nov. 14, 2002, No. 02-20751),

2002 W 31521599 at *6-*11. The district court did not err in
applying the eight-level adjustnent. See id.

Mol i na argues that 8§ 1326(b)(2) is unconstitutional because
it treats a prior conviction for an aggravated felony as a nere
sentenci ng factor and not an elenent of the offense. Mdlina

concedes that his argunent is foreclosed by Al nendarez-Torres v.

United States, 523 U S. 224 (1998), but he seeks to preserve the

i ssue for Suprenme Court reviewin light of the decision in

Apprendi v. New Jersey, 530 U S. 466 (2000). 1d. Apprendi did

not overrul e Al nendarez-Torres. See Apprendi, 530 U. S. at

489-90; see also United States v. Dabeit, 231 F.3d 979, 984 (5th

Cir. 2000). Accordingly, this argunent |acks nerit.
AFFI RVED.



