IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20359
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

M GUEL ANGEL QUI NTERO- HERRERA, al so known as M guel Ange
Qui ntero-CGuerrero,

Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H 99-CR-528-ALL
~ October 30, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

M guel Angel Quintero-Herrera, federal prisoner # 87580-079,
appeal s the district court’s denied of his 18 U S.C. § 3582(c)(2)
nmotion to reduce his sentence. Quintero-Herrera pleaded guilty
toillegal re-entry after having been convicted of an aggravated
felony in violation of 8 U S.C. § 1326(a) & (b)(2), and in 2000
he was sentenced to 57 nonths of inprisonnment and three years of

supervi sed release. |In February 2002, Quintero-Herrera noved for

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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a reduction of his sentence based on Amendnent 632, effective
Novenber 1, 2001, which anended U.S.S.G § 2L1.2 to provide a
nore graduated sentenci ng enhancenent where the deportation
foll owed an aggravated fel ony conviction.

Quintero-Herrera argues on appeal that the district court
abused its discretion in denying his 18 U S.C. 8§ 3582(c)(2)
notion. He contends that U S.S.G § 1B1.10(b), p.s., required
the district court, in determ ning whether a 18 U S. C
8§ 3582(c)(2) reduction was warranted, to consider the sentence it
woul d have inposed if the anendnent to the guideline been in
effect at the tinme the court inposed sentence. Subsection (b)
provides (in pertinent part) that “the court should consider the
termof inprisonnent that it would have inposed had the
anmendnent (s) to the guidelines listed in subsection (c) been in
effect at the tinme the defendant was sentenced.” 8§ 1B1.10(b),
p.s. (enphasis added). Anendnent 632 is not listed in subsection
(c). See 8§ 1B1.10(c), p.s. Accordingly, the district court did
not abuse its discretion by not considering the sentence it would
have i nposed if Amendnent 632 had been in effect when Quintero-
Herrera was sentenced originally.

Quintero-Herrera al so asserts that the district court could
have applied Amendnent 632 retroactively, even though it is not
listed in US. S.G § 1B1.10(c), p.s., (1) because it is a

clarifying anendnent and (2) because his petition for wit of



No. 02-20359
-3-

certiorari was pending in the Suprene Court when Anendnent 632
was enact ed.

Pursuant to 18 U.S.C. 8 3582(c)(2), a sentencing court may
reduce a termof inprisonnent “based on a sentencing range that
has been subsequently | owered by the Sentencing Comm ssion

, If such a reduction is consistent with applicable policy
statenents issued by the Sentencing Comm ssion.” Section 1B1.10,
p.s., which is entitled "Retroactivity of Anended Cui del i ne Range
(Policy Statenent)," provides that:

[W here a defendant is serving a term of
i nprisonnment, and the guideline range
applicable to that defendant has subsequently
been | owered as a result of an anendnent to
the Cuidelines Manual listed in subsection
(c) below, a reduction in the defendant's
termof inprisonnent is authorized under 18
U S C 8§ 3582(c)(2). If none of the
anmendnents listed in subsection (c) is
applicable, a reduction in the defendant's
termof inprisonnent under 18 U S. C
§ 3582(c)(2) is not consistent with this
policy statenment and thus is not authorized.
§ 1B1.10(a), p.s.

Anmendnent 632 is not listed in 8§ 1B1.10(c). See
8§ 1B1.10(c), p.s. Thus, a 8 3582(c)(2) sentence reduction based
on Anmendnent 632 woul d not be consistent with the Sentencing

Comm ssion's policy statenent and is not authorized. See United

States v. Drath, 89 F.3d 216, 217-18 (5th Gr. 1996). Anendnent

632 therefore cannot be given retroactive effect in the context
of a § 3582(c)(2) notion regardl ess whether it is nmakes

substantive changes or is nerely clarifying and even if Quintero-
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Herrera' s petition for wit of certiorari was pending in the
Suprene Court when Anendnent 632 was enact ed.

Because Anendnent 632 is not listed in § 1B1.10(c), p.s.,
the district court |acked the authority to reduce Quintero-
Herrera' s sentence pursuant to 18 U S.C. 8§ 3582(c)(2). See

8§ 1B1.10(a), p.s. The district court's judgnent is AFFI RVED



