IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20322
Conf er ence Cal endar

WARREN Pl ERRE CANADY,
Pl ai ntiff-Appellant,
ver sus
M BRUCE THALER, CARY STAPLES; C. A WLLI AV5;
C.T. SPIVEY, Captain; ER K BURSE; E.W BROCK, Mjor;
TROY WEDGEWORTH, W LLI AM R DURHAM B. WEST, Captain;
ENCS H HARRI'S; CHRI STOPHER BROWN

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 02-CV-445

© August 21, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Warren Pierre Canady, Texas prisoner # 723784, appeals the
district court’s dismssal of his 42 U S. C. § 1983 acti on.
Canady argues that the district court abused its discretion in
di sm ssing his conplaint because he had only two strikes agai nst

hi munder 28 U.S.C. § 1915(g) and because the sanction of

di sm ssal was too severe. W affirned the district court’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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previ ous sanction order. Canady v. Scott, No. 99-20345 (5th Gr.

Mar. 23, 2000). The district court’s enforcenent of the sanction
by dism ssing this case for failure to conply with the sanction
order was not an abuse of discretion.

Canady argues that his clains would not have been tine-
barred because his cause of action did not arise until Novenber
15, 2001, when his state cause of action was dismssed. He is
contendi ng that he was required to exhaust state renedi es before
filing this 42 U S.C. 8§ 1983 action, and that the statute of
[imtations was tolled while he exhausted his clains in state
court.

Exhaustion of state habeas renedies is not a prerequisite

for filing a 42 U.S.C. §8 1983 action. Hudson v. Hughes, 98 F.3d

868, 873 (5th Cr. 1996). To the extent that Canady’s clains
were in effect habeas clains because they involved the |oss of
good-tinme credits after a disciplinary proceedi ng, Canady’s

cl ai s have not accrued yet because he does not allege that his
di sci plinary cases have been reversed, expunged, or otherw se

decl ared i nvali d. See Heck v. Humphrey, 512 U. S. 477, 486-87

(1994); Edwards v. Balisok, 520 U S. 641, 647-48 (1997) (applying

Heck to 42 U S.C. 8§ 1983 clainms for damages for challenges to the
procedures used in prison disciplinary proceedings if a favorable
j udgnment woul d necessarily inply the invalidity of the prisoner’s
“conviction” in the disciplinary proceeding or the length of the

prisoner’s confinenent).
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Canady’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42. 2.

Canady has two strikes under 28 U S.C. § 1915(g). Canady v.
Washi ngton, No. 96-CV-1756 (S.D. Tex. Qct. 29, 1996) (dism ssed

pursuant to Heck v. Hunphrey, 512 U S. 477, 486-87 (1994));

Canady v. Scott, No. 99-20345 (5th Gr. Mar. 23, 2000)(affirmng

the district court’s dismssal for frivolousness). Canady is
hereby informed that the dism ssal of this appeal as frivol ous
counts as his third strike for purposes of 28 U S.C. § 1915(q9).
Canady may not proceed IFP in any civil action or appeal filed
while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).
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