IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20194
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAM ONE KI MONE BLACKMON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CR-851-1

~ January 8, 2003

Bef ore REAVLEY, SM TH and STEWART, Circuit Judges.
PER CURI AM *

Dam one Ki none Bl acknon appeals his conviction for being a
felon in possession of a firearmin violation of 18 U S. C
8§ 922(g)(1) and 18 U.S.C. §8 924 (a)(2). Blacknmon contends that
the district court erred in denying his notion to suppress
evi dence seized fromhis bedroom because the warrant that
aut hori zed the search of the bedroom was based on illegally

obt ai ned evidence. He also argues that 18 U S.C. 8§ 922(g)(1) is

unconstitutional .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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“This circuit’s standard of review for a notion to suppress
based on live testinony at a suppression hearing is to accept the
trial court’s factual findings unless clearly erroneous or

i nfluenced by an incorrect viewof the law” United States v.

Alvarez, 6 F.3d 287, 289 (5th Cr. 1993). CQuestions of |aw,
i ncluding ultimte concl usions of Fourth Amendnent

r easonabl eness, are revi ewed de novo. United States v. Paige,

136 F.3d 1012, 1017 (5th Gr. 1998). Evidence is viewed in the
light nost favorable to the prevailing party. 1d. Wen the
Governnent justifies a warrantl ess search on the theory that
consent was lawfully obtained froma third party, rather than
fromthe person whose property was searched or seized, the
Gover nnment nust prove that the third party had either actual or

apparent authority to consent. United States v. Gonzales, 121

F.3d 928, 938 (5th Gr. 1997).

The record reflects that Bl acknon’s uncle had actual
authority or, at a mninum apparent authority to consent to the
search. Bl acknon’s uncl e owned the house where Bl acknon resided.
Bl acknon did not pay rent. Blacknon’s uncle had access to al
areas of the house, except Blacknon’s bedroom The areas that
wer e searched based solely on the uncle’s consent were open and
accessi ble to Blacknon’s uncle as well as anyone who entered the
prem ses. Blacknon had not |limted his uncle’s access to those
areas, and he knew that his uncle routinely cleaned one of the

areas in question. It was reasonable to recogni ze that either
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Bl acknmon or his uncle had the right to permt inspection of the
property and that Bl acknon had assuned the risk that his uncle
woul d permit a search. Accordingly, the district court did not

commt error when it denied the notion to suppress. See United

States v. Rizk, 842 F.2d 111, 112-13 (5th Gr. 1988). Based on

the foregoing, we need not consider Blacknon’s argunent that
evi dence seized fromthe bedroom shoul d be suppressed, since this
argunent is prem sed upon a reversal of the district court’s
suppression ruling.

Bl acknmon contends that this court should reconsider its
jurisprudence regarding the constitutionality of 18 U S. C

8 922(g)(1) inlight of United States v. Lopez, 514 U S. 549

(1995). Blacknmon's argunents are foreclosed by this court’s

precedent. See United States v. Daugherty, 264 F.3d 513, 518

(5th Gir. 2001), cert. denied, 534 U S. 1150 (2002).

The judgnent of the district court is AFFI RVED



