IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

No. 02-20183

KEITH BERNARD CLAY,

Versus

JANIE COCKRELL, Director, Texas Department
of Crimina Justice, Institutional Division,

Petitioner-Appellant,

Respondent-Appellee.

Appeal from United States District Court
for the Southern District of Texas
(01-CVv-237)

August 20, 2002

Before JOLLY, HIGGINBOTHAM, and STEWART, Circuit Judges.

PER CURIAM:"

Petitioner Keith Bernard Clay (“Clay”), convicted of capital murder in Texas and sentenced

to death, requests a Certificate of Appealability (*COA™) pursuant to 28 U.S.C. § 2253(c)(2). For

the reasons set forth below, we DENY the COA.

"Pursuant to 5™ CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin5™ CIR. R. 47.5.4.
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FACTUAL AND PROCEDURAL BACKGROUND

A brief summary of the factsis all that is necessary to dispose of the issues involved in this
case. OnJanuary 4, 1994, Clay, Shannon Thomas (“Thomas”), and Ernest LeeKing (“King”) drove
into the parking lot of a convenience storein Texas. Clay remained outside to use a pay phone and
King went ingde to purchase a pack of cigarettes. After King left the store, Clay went insde. As
King returned to the vehicle, he heard gunshots coming from insde the store. King testified that he
saw Clay shoot the clerk, Melanthethir Tom Varguhese (“Varguhese”). Varguhese was shot six
times—Clay used his own gun, as well as a gun stored under the counter at the convenience store.
Clay left the store carrying approximately $2,000 in cash. Clay then ordered Thomasto drive away.

At tria, in an effort to show Clay’s future dangerousness, the prosecution introduced
evidence, during the punishment phase, of Clay’sinvolvement in the murder of adrug dealer and his
two children. Clay was convicted of capital murder and was sentenced to death. On direct appedl,
the Texas Court of Crimina Appeds affirmed Clay’s conviction and sentence. Clay v. State, No.
72,811 (Tex. Crim. App. Mar. 10, 1998) (unpublished). Thereafter, Clay filed an applicationfor state
habeas corpus relief, which was denied. Ex Parte Clay, No. 43,906-01 (Tex. Crim. App. Jan. 19,
2000) (unpublished). Clay filed theinstant petition for awrit of habeas corpus pursuant to 28 U.S.C.
§ 2254 infedera district court on January 19, 2001. The State moved for summary judgment on all
of Clay’ sclamsand thedistrict court granted the motion. Thedistrict court also denied Clay a COA,
although Clay did not make aformal request for one. Clay now requests a COA from this Court.

STANDARD OF REVIEW

This case is governed by the Antiterrorism and Effective Death Penalty Act (“AEDPA”)

because Clay filed his § 2254 habeas petition in the district court on January 19, 2001, after the April



24, 1996 effective date of the AEDPA. SeeLindhv. Murphy, 521 U.S. 320, 336 (1997). Under the

AEDPA, before an appeal from the dismissal or denial of a § 2254 habeas petition can proceed, a
petitioner must obtain a COA. 28 U.S.C. 8§ 2253(c)(2). A COA will be granted “only if the
[petitioner makes] a substantial showing of the denial of a constitutional right.” Id. To make a
“substantial showing,” the petitioner “must demonstrate that the issues are debatable among jurists
of reason; that a court could resolve the issues [in a different manner]; or that the questions are

adequate to deserve encouragement to proceed further.” Tennard v. Cockrell, 284 F.3d 591, 594

(5th Cir. 2002) (quoting Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)). Where, as here, the

district court reects a prisoner’s congtitutional clams on the merits, “[t]he petitioner must
demonstrate that reasonable jurists would find the district court’s assessment of the constitutional

claims debatable or wrong.” Slack v. McDanidl, 529 U.S. 473, 484 (2000). “Any doubt regarding

whether to grant a COA isresolved infavor of the petitioner, and the severity of the penalty may be
considered in making this determination.” Tennard, 284 F.3d at 594.

In determining whether a COA should be granted, we must bear in mind the deferential
scheme of the AEDPA. |d. Federal courts defer to a state court’s adjudication of a petitioner’s
claims on the merits unless the state-court adjudication “(1) resulted in a decision that was contrary
to, or involved an unreasonabl e application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or (2) resulted in adecision that was based on an unreasonable
determination of thefactsinlight of the evidence presented inthe State court proceeding.” 28 U.S.C.
§ 2254(d)(1)-(2). Under the“contrary to” clause, afederal court may grant habeasrelief if the state
court “reachesalegal conclusionindirect oppositionto aprior decision of the United States Supreme

Court or when it reaches a different conclusion than the United States Supreme Court on a set of



materialy indistinguishable facts.” Riddle v. Cockrell, 288 F.3d 713, 716 (5th Cir. 2002) (quoting

Kutzner v. Johnson, 242 F.3d 605, 608 (5th Cir. 2001)). Under the “unreasonable application”

clause, afederal court may grant thewrit if the state court’ s application of clearly established federd
law is“objectively unreasonable.” 1d. Further, state court findings of fact are presumed to be correct
unless the petitioner rebuts this presumption by clear and convincing evidence. 28 U.S.C. §
2254(e)(1).
DISCUSSION

Inhispetitionfor COA, Clay makesfour arguments. First, he claimsthat the introduction of
unadjudicated offenses in the punishment phase of histrial violated his constitutional rights. Second,
he claims that the state trial court violated his constitutional rights by failing to inform the jury that
he would have not been digiblefor parolefor forty years had he been given alife sentence. Third, he
asserts that there was legaly insufficient evidence to convict him of the crime. Finally, he contends
that thetrial court erred in failing to grant him an evidentiary hearing. We will address each of these
argumentsin turn.

I.  Introduction of Unadjudicated Offenses

Clay asserts that the introduction of unadjudicated offenses during the penalty phase of his
trial violated his Eighth Amendment, Due Process, and Equal Protectionrights. However, Clay failed
to present his Eighth Amendment or Equal Protection contentions to the state court. Thus, these

arguments are procedurally barred. See Nobles v. Johnson, 127 F.3d 409, 423 (5th Cir. 1997)

(finding an unexhausted claim, which would be barred by the Texas abuse-of-writ doctrine, if raised
in a state successive habeas petition, barred); TEX. CRIM. PROC. CODE ANN. art. 11.071 § 5(a)

(Vernon 2002) (“If asubsequent application for awrit of habeas corpus s filed after filing an initial



application, acourt may not consider the meritsof or grant relief based on the subsequent application
unless the application contains sufficient specific facts establishing [factors not present in the instant
action].”). Evenif theseclamswere not barred, and even considering Clay’ sDue Processclaim, this
Court has repeatedly held that Texas's system of allowing unadjudicated offenses into evidence
during the penalty phase of atrial does not violate Due Process, Equal Protection, or the Eighth

Amendment. E.g., Jackson v. Johnson, 194 F.3d 641, 656 (5th Cir. 1999) (“[C]ircuit precedent

allows for the admission of unadjudicated offenses in death penalty proceedings without violating
[D]ue [P]rocess, [E]qual [P]rotection, or the [E]ighth [A]mendment.”).

Clay aso asserts that Texas, if allowed to introduce unadjudicated offenses, should be
required to prove a defendant’ s guilt, of those offenses, beyond a reasonable doubt. However, the

Constitution doesnot createany suchrequirement. Turner v. Johnson, 106 F.3d 1178, 1189 (5th Cir.

1997) (“ Althoughthe[D]ue[P]rocess[C]lauserequiresthestateto prove each e ement of the offense
charged beyond a reasonable doubt to secure a conviction, neither this [C]ourt nor the Supreme
Court has ever hdd that a smilar burden exists regarding the proof of facts adduced during the
sentencing phase. The precedents are to the contrary.” (footnote omitted)).

Findly, Clay arguesthat since most statesaccompany theintroduction of adjudicated offenses
with alimiting instruction, Texas has violated the Constitution by failing to do so. This contention
ismeritless. The Constitution does not require any such limiting instruction and the practice of other

statesisirrelevant. Barrientesv. Johnson, 221 F.3d 741, 781-82 (5th Cir. 2000). Assuch, Clay has

falled to make a substantial showing of the denia of a constitutional right with regard to his
unadjudicated offense claim.

. Failure to Instruct the Jury Regarding Parole



Clay argues that the state trial court violated his Due Process, Equal Protection, and Eighth
Amendment rights by failing to instruct the jury that, if it elected to impose a life sentence, he would
beineligible for parole for forty years.

A. Due Process

Clay bases his due process argument on Simmons v. South Caralina, in which a plurality of

the Supreme Court observed that “where the defendant’ s future dangerousnessis at issue, and state
law prohibits the defendant’s release on parole, due process requires that the sentencing jury be
informed that the defendant isparoleingligible.” 512 U.S. 154, 156 (1994). Clay arguesthat had the
jury been informed that alife sentence would require himto remainin prison for at least forty years,
the jury may have determined that he would not pose a continuing threat and may have chose to
impose a life sentence instead of the death penalty. Simmons provides no support for Clay’s due
process chalenge. Simmons held that when “a capital defendant’ s future dangerousnessis at issue,
and the only sentencing dternative to death available to the jury is life imprisonment without
possibility of parole, due process entitles the defendant to informthe jury of [his] parole indligibility,

either by ajury instruction or inarguments by counsel.” Kely v. South Caroling, 122 S. Ct. 726, 728

(2002) (quoting Shafer v. South Carolina, 532 U.S. 36, 39 (2001)) (internal quotations omitted)

(emphasisadded); seeaso Ramdassv. Angelone, 530 U.S. 156, 166 (2000) (plurality opinion) (“The

parole-indigibility instruction is required only when, assuming the jury fixes the sentence at life, the
defendant is indigible for parole under state law.” (emphasis added)). Further, our circuit has
consistently emphasized that Simmons applies only when thereis alife-without-possibility-of-parole
aternative to capital punishment, an alternative that is not available under Texas law. E.q., Wheat

v. Johnson, 238 F.3d 357, 362 (5th Cir. 2001) (citing cases). Because Clay did not face a life



sentence without any possibility of parole, he was not entitled to a Smmons jury instruction.

To the extent that Clay urges that he was entitled to a Smmons instruction because this
lengthy paroleindigibility hasthe practical effect of alife sentence without the possibility of parole,
such an extension of Smmons would constitute a new rule of constitutional law, and is thus barred

by the non-retroactivity principle announced in Teague v. Lane, 489 U.S. 288 (1989). See Tigner

v. Cockrell, 264 F.3d 521, 525 (5th Cir. 2001).

B. Equal Protection

Clay maintains that Texas sentencing scheme at the time of his conviction violates the
Fourteenth Amendment's guarantee of equal protection because it treated capital crime defendants
differently from non-capital ones. Specifically, he contends that Texas law irrationaly allowed
non-capital defendants to recelve jury instructions regarding parole indigibility, while capita
defendants could not demand such an instruction. He also observes that capital juries may now
receive instructions about parole igibility.”

Texas does not confer a fundamental right to parole. Id. a 526. Moreover, capital
defendantsare not asuspect class. 1d. Accordingly, we apply arational basistest to Texas sscheme.

Greenv. Johnson, 160 F.3d 1029, 1044 (5th Cir. 1998). Under arational basistest, we must uphold

agovernmental classificationif it rationally promotes alegitimate government objective. I1d. Wehave
held that astate could rationally conclude that juries should not consider paroleindigibility in capital

cases. We stated that

"~ Texas has amended itslaw to allow acapital crime defendant to receive ajury instruction
regarding the possibility of parole. TEX. CRIM. PROC. CODE ANN. art. 37.071 § (e)(2)(B) (Vernon
2002).



[i]nstructionson paroledigibility at the punishment phase of capital murder trialsmight tempt
capital sentencejuriesto consider such transitory, but public, issues as prison overcrowding,
the identities of the membership of the Texas Board of Pardons and Paroles, or the recent
track record of that Board in releasing violent offenders, asfactorswhich should be weighed
in reaching their verdict at punishment. . . . The Texas legidature could rationally conclude
that injection of parole issues at the punishment phase of capital murder trial would invite
consideration of factors unrelated to the defendant's blameworthiness.”
Id. a 1044 (interna citations omitted).

Accordingly, Clay has not shown a equal protection violation.
C. Eighth Amendment
Findly, Clay argues that parole digibility constitutes mitigating evidence, which must be

considered under Penry v. Lynaugh, 492 U.S. 302 (1989). However, “[t]hefact that [Clay] presents

[thisargument] asaPenry cruel and unusual punishment claim, rather than asa Simmons due process

claim, doesnot require usto reach adifferent conclusion.” Alldridgev. Scott, 41 F.3d 213, 233 (5th

Cir. 1994). The Eighth Amendment does not compel jury instructions on parole. Rudd v. Johnson,

256 F.3d 317, 321 (5th Cir. 2001).
Accordingly, Clay hasfailed to make a substantial showing of the denial of a constitutional
right on his parole-eligibility instruction claim.
[1l.  Sufficiency of the Evidence
Clay contends that there is insufficient evidence to support his conviction. When reviewing
the sufficiency of the evidence, a Court must inquire as to “whether the record evi dence could

reasonably support afinding of guilt beyond areasonabledoubt.” Jacksonv. Virginia, 443 U.S. 307,

318 (1979). Thisinquiry doesnot requireacourt to ask “whether it believesthat the evidence at the
trial established guilt beyond a reasonable doubt.” Id. at 319 (citation omitted). “Instead, the

relevant questioniswhether, after viewing the evidenceinthelight most favorableto the prosecution,



any rational trier of fact could have found the essential e ements of the crime beyond a reasonable
doubt.” 1d. Moreover, where the state court has carefully reviewed the constitutional sufficiency of
the evidence, its determination is entitled to substantial weight. I1d. at 332 n.15.

Clay’ scentral contentionisthat King, amain prosecution witness, was an accomplice whose
testimony needed to be corroborated under article 38.14 of the Texas Code of Crimina Procedure.
TEX. CRIM. PRoOC. CODE ANN. art 38.14 (Vernon 1979) (“A conviction cannot be had upon the
testimony of an accomplice unless corroborated by other evidence tending to connect the defendant
with the offense committed; and the corroborationis not sufficient if it merely showsthe commission
of the offense.”).

Under Texas law, an accomplice is a person who “participates before, during, or after the
commission of the crime and can be prosecuted for the same offense as the defendantor for a

lesser-included offense.” Medinav. State, 7 SW.3d 633, 641 (Tex. Crim. App. 1999) (emphasis

added). Texas s Court of Crimina Appealsfound no evidence that King participated in the robbery
or murder. Simply put, King was not an accomplice. Moreover, only federal constitutional clams

are cognizable in a federal habeas proceeding. Estelle v. McGuire 502 U.S. 62, 67-68 (1991).

“[T]he Constitution imposes no requirement that the testimony of an accomplice-witness be
corroborated by independent evidence. Accordingly, the prosecution's failure to satisfy the
requirements of the accomplice-witness sufficiency rule, and a state court's failure to enforce that

purely state rule, smply [does] not warrant constitutional attention.” Brown v. Collins 937 F.2d

175, 182 n.12 (5th Cir. 1991).
Applying the Jackson standard to Clay’ s claim, we conclude that arational trier of fact could

have found, beyond areasonable doubt, that Clay committed the offense of capital murder. Assuch,



Clay’ sinsufficiency of the evidence claim fails.
V. Evidentiary Hearing

Clay seeksan evidentiary hearing to flesh out hisclams. He alleges that the state trial court
did not address pivotal factual issues. He also avers that he was impeded in his effort to develop
materia factsrelevant to hisclaim. In particular, he maintains that his state habeas counsel did not
have access to the District Attorney’s casefile.

Section 2254(e)(2) of the AEDPA precludesan evidentiary hearing where an “ applicant has
falled to develop the factual basis of aclaimin State court proceedings, . . . unlessthe applicant” can
show that “the claim relies on [either] anew rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was previoudly unavailable; or afactual predicate that
could not have been previoudy discovered through the exercise of due diligence; and the facts
underlying the claim would be sufficient to establish by clear and convincing evidence that but for
constitutional error, no reasonabl e factfinder would have found the applicant guilty of the underlying
offense” 28 U.S.C. § 2254(e)(2)(A)(i)-(ii),(B). Because Clay does not rely on a new rule of
constitutional law, he must show that he could not have discovered the factual predicate of hisclam
through the exercise of due diligence and that, but for constitutional errorscommitted, no reasonable
factfinder would have found him guilty.

In his state habeas petition, Clay requested a hearing, but did not offer any support for why
ahearing wasrequired. “Mere requests for evidentiary hearings will not suffice; the petitioner must

bediligent in pursuing thefactual development of hisclaim.” Dowthitt v. Johnson, 230 F.3d 733, 758

(5th Cir. 2000). Moreover, even if Clay had exercised due diligence, and even if he had met the

requirementsof § 2254(e), adistrict court’ sdenia of an evidentiary hearing isreviewed for an abuse
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of discretion. Clark v. Johnson, 227 F.3d 273, 284 (5th Cir. 2000). “[W]here a district court has

beforeit sufficient factsto make an informed decision regarding the merits of aclaim, adistrict court

does not abuse its discretion in refusing to grant an evidentiary hearing.” Murphy v. Johnson, 205

F.3d 809, 816 (5th Cir. 2000). Our review of the record reveals that the district court had before it
all of the necessary factsto determinewhether Clay’ sargumentswarranted further attention. Wefind
no factual dispute requiring a hearing. Therefore, we conclude that the district court did not abuse
its discretion in denying Clay a hearing.”™”

CONCLUSION

Clay has not made a substantial showing of the denia of a constitutional right. We therefore
DENY hisrequest for a COA.

Application for COA DENIED.

" With regard to Clay’s claim that he was impeded from obtaining access to the District
Attorney’sfile, Clay never explains how his attorney was impeded nor does he provide an affidavit
from his attorney supporting this clam. Conclusory arguments such as these do not require the
district court to conduct a hearing.
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