IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 02-20175

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

ANTHONY RAY CARTER,

Def endant - Appel | ant,

Appeal fromthe United States District Court
for the Southern District of Texas
(01- CR- 396)

January 7, 2003

Bef ore GARWOOD, JONES, and STEWART, Circuit Judges.”
GARWOOD, Circuit Judge:
Def endant - appel | ant Anthony Ray Carter (Carter) appeals his
sentence. W vacate and remand for resentencing.
Facts and Proceedi ngs Bel ow

Carter appeals his sentence following his guilty plea to

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



engagi ng in a consensual sexual act with a female i nmate under his
custody, supervision, and disciplinary authority as a Federal
Bureau of Prisons correctional officer at the Federal Detention

Center in Houston, Texas, in violation of 18 U S. C. § 2243(Db).

In a July 13, 2001 plea agreenent, Carter waived his right to
trial, judgnent and sentencing before a United States District
Judge, and consented to trial before a United States Mgistrate
Judge. The offense to which Carter pled guilty was a class A
m sdeneanor, which carried a range of inprisonnent not to exceed
one year. |In the plea agreenent, “the United States agrees .
to remain nute at sentencing regarding any sentence which the
United States nmay deem appropriate.”

The Probation Oficer calculated the Sentencing Cuideline
range at a base offensive level 9 under USSG 8A3.3, plus a two
| evel increase for submtting a materially false witten statenent
in the form of a sworn affidavit under USSG 83Cl.1, less a two
| evel reduction for acceptance of responsibility under USSG
83El.1(a). Carter had no previous arrests or convictions and his

crimnal history category was scored at |level |, which placed him
in a sentencing range of four to ten nonths and, as the Presentence
Report (PSR) reflected, he was eligible for probation. The PSR
noted that there was no basis for departure from the guidelines.
Nei t her the governnent nor Carter filed any objection to the PSR

Carter, however, filed a sentencing nenorandum requesting



probation, supported by a letter fromhis wife.? At the sentencing
hearing, Carter urged the Magi strate Judge to grant hi mprobation.
The WMagistrate judge adopted the PSR The WMagistrate Judge
declined to grant probation and sentenced Carter to six nonths’
i nprisonnment, with the condition that he participate in a nenta
heal th programduring i nprisonnent, one year supervised rel ease, a
$1,000 fine, and a $25 special assessnent.

The Probation O fice had received a letter fromthe Warden at
t he Houston prison facility where Carter was enpl oyed and where t he
conduct at issue occurred. The letter is on official letterhead
carrying at its top the printed |l egend “U. S. Departnent of Justice”
and just beneath that “Federal Bureau of Prisons.” Followng a
di scussion of the negative consequences of staff-inmate sexua
relationships, the Warden’s letter stated, “Wen a conviction is
secured, a sentence of inprisonnent is critical if the prosecution
is to deter future crinmes” and “It is ny hope that the sentence
i nposed will include a period of inprisonnent.” A copy of this
letter was sent by the Warden to the U S. Attorney several nonths
prior to sentencing but was not sent (nor shown as sent) to Carter
or his counsel. The probation officer furnished the letter to the
Magi strate Judge, but not to Carter or his counsel. The PSR quoted

portions of the letter, but not the portions recomending

The PSR had noted that the wi fe had fil ed for di vorce and was not
supportive of the defendant; inthe subsequent |etter attachedtothe
def ense notion, the wi fe requested a probat ed sentence and wote very
supportively of the defendant.



i ncarceration. The PSR introduced its quote fromthe letter by
stating, “The warden's words, wthout revealing the type of
sentence he advocates in this case, are as follows.” Carter and
hi s counsel were unaware that the Warden had nmade any sentencing
reconmendat i on.

At the sentencing hearing, the Mugistrate Judge, follow ng
def ense counsel’s request for probation, stated:

“But the Court nust consider whether or not it’'s

appropriate to place you on probation or to order a

period of incarceration back to the Bureau of Prisons who

has indicated in — to probation in a docunent that you

shoul d be incarcerated.” (enphasis added)?

Carter's attorney then objected, stating that he had not seen
t he docunent to which the Magi strate referred, that the PSR di d not
indicate that the Warden’s | etter had taken any position regarding
sentenci ng, and that any such statenent would constitute a breach
of the plea agreenent.

Def ense counsel then asked to be shown a copy of the letter;
the letter was furnished to him and a brief recess was taken
Fol | ow ng the recess defense counsel reiterated his objection that
subm ssion to the Magi strate Judge of the portions of the Warden’s
| etter reconmendi ng a sentence of inprisonnment constituted a breach

of the plea agreenent’s provision that the United States would

remain nute at sentencing regarding any sentence which the United

2The prosecutor had earlier called the court’s attentionto the
fact that the Warden was in the courtroom
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States may deemappropriate. Defense counsel also called attention
to the fact that the statenent in the letter that “[w hen a
conviction is secured, sentence of inprisonnment is critical if the

prosecution is to deter future crimes” was highlighted.® Defense

counsel then stated “I would ask the Court to reconsider its
decision of inprisonnent . . . you can inpose up to five years
probation . . . | would withdraw the objection if that is done.”

The prosecutor responded by stating:

“Your Honor, the United States did not direct that
letter. The United States stands by its plea agreenent.
And | amhere on behalf of the United States to represent
to the Court that we are not recommendi ng any appropriate
sentence because we agreed to remain nute.”

The Magi strate Judge declined to grant probation, and i nposed
a six nonth termof inprisonnment, followed by a one year term of
supervi sed rel ease, and a $1, 000 fi ne, observing that the probation
of ficer had recommended ten nonths’ inprisonnment. The Magistrate
Judge al so renarked:

“I"'m not giving a whole lot of credence to what the

Bureau of Prisons says. Because you're right, the United

States agreed to stand nute in this case. Except from

that, this letter aside can be considered as null and

void as far as |’m concerned. |’m | ooking at the

recommendations that have been nmade to ne by the
probati on departnent.”

3The Magi strate Judge | ater—in a bond hearing a few weeks after
sent enci ng—observed t hat he personal | y had hi ghli ght ed t hese remar ks,
stating “Those highlightsaremmne. . . . | highlight things| want to
focus on because of vision obscurity.” (enphasis added).

The Magi strat e Judge granted Carter bond pendi ng appeal, noting
t hat t he breach of pl ea agreenent i ssue was “an i ssue where reasonabl e
jurists could differ.”



Li kewi se at the post-sentence bond hearing, the Mgistrate Judge
observed respecting the Warden’s letter “whatever he says, has no
i npact on ny thinking.”

Carter appealed to the district court, asserting that the
Warden's letter recommending a prison term breached the plea
agreenent’s provision that the United States woul d take no position
regardi ng the appropriate sentence. The District Court determ ned
the letter violated the plea agreenent because, although the U S
Attorney's O fice and Bureau of Prisons are separate entities, they
both represent the singular governnent of the United States.

However, the District Court concluded that the breach was harm ess
error under FED. R CRIM P. 52 because the Magistrate Judge

stated that he had di sregarded the | etter and based the sentence on
his own analysis of the facts. Pursuant to these findings, on
February 12, 2002, the District Court entered an order affirmng
Carter's sentence. On February 13, 2002, Carter filed a tinely
noti ce of appeal to this court.*
Di scussi on

The Governnent does not expressly challenge the district
court’s determnation that challenged portions of the Wrden's
| etter breached the plea agreenent. The only issue nentioned by

the United States in its brief is “[whether the District Court

“We have jurisdiction of the appeal under 28 U.S.C. § 1291. United
States v. Garrett, 984 F.2d 1402, 1405 (5th Cr. 1993).
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correctly found that the United States’ breach of a plea agreenent
was harml ess error,” its brief states that “the United states did
not appeal the District Court’s finding that a breach occurred,”
and its brief concludes by stating that “the opinion issued by
District Court on appeal from the judgnment of conviction and
sentence entered by the Magistrate Judge should be affirnmed in
their entirety.”®> Accordingly, we proceed on the assunption that
t he governnent did breach the plea agreenent. That is not a wholly
unr easonabl e assunption, as the Bureau of Prisons is a part of the
Depart nent of Justice® and to determ ne “whet her the pl ea agreenent
has been breached, we inquire whether the governnent’s conduct ‘is
consistent with the defendant’s reasonabl e understanding of the
agreenent.’” United States v. Reeves, 255 F.3d 208, 210 (5th Cr.
2001). Accord: United States v. Saling, 205 F.3d 764, 766 (5th

Cir. 2000); United States v. Carter, 185 F.3d 298, 304 (5th GCr.

S\ al so note that the pl ea agreenent cont ai ned a wai ver of appeal
(none of the exceptions to which are applicable). The governnent has
not i nvoked the agreenent’s wai ver of appeal inthis court, whichis
consistent with its failure to challenge the district court’s
determ nation that it breached the pl ea agreenent. The governnent’s
breach of a pl ea agreenent precludes its invocation of a provision
therein by which the defendant wai ves appeal rights, regardl ess of
whet her t he governnent’ s breach resulted in prejudi ce tothe def endant.
See United States v. Keresztury, 293 F. 3d 750, 755-57 (5th Cr. 2002).

W not e, however, that the plea agreenent states that it “binds
onlythe United States Attorney’s O fice for the Southern Di strict of
Texas and the defendant. It does not bind any other United States
Attorney.” Neither the governnent’s brief nor Carter’s cites this
provi sion of the plea agreenent.



1999); United States v. Valencia, 985 F.2d 758, 761 (5th Cr.
1993) .

Turning to the issue of harm ess error, we note that when the
gover nnent breaches a pl ea agreenent the defendant has the option
to either withdraw his plea, in which case the governnent is no
| onger bound by the agreenent, or to enforce specific performance
by havi ng resentenci ng before another judge. Saling, 205 F.3d at
767-68 (5th Cr. 2000); United States v. Pal onpb, 998 F.2d 253, 256
(5th Cr. 1993). See also Santabello v. New York, 92 S. C. 495,
499 (1971); Valencia at 761. Here the defendant has consistently
sought specific performance and t he gover nnent has never urged that
w t hdrawal of the pleais the only appropriate relief to which the
def endant woul d be entitl ed.

The district court concluded resentencing was inappropriate
and the breach of the plea agreenent was harnl ess because the
Magi strate Judge “stated that he was basing the sentence on his own
anal ysis of the facts, and gave his analysis for the record” and
“was nore lenient than the probation office recomended and had
i ndi vi dual reasons—t hough coi ncident with the Warden’ s—to i npose a
prison sentence.” However, it is undisputed that the Mugistrate
Judge was aware at sentencing of, and considered in connection with
deci di ng whether to i npose inprisonnent or probation, the Warden’s
recommendation that inprisonnent be inposed, and that the

Magi strate Judge had highlighted the sentence in the Warden’s



letter requesting a sentence of inprisonnent because it was
sonet hing the Magistrate Judge “want[ed] to focus on.” Mboreover,
al t hough the Probation O ficer recomended a termof inprisonnent,
he did so after reading the Warden’s letter, and in any event the
Magi strate Judge ultimately decided to be nore lenient than the
probation officer. Finally, the PSR and the Magistrate Judge
correctly recogni zed that probation was an avail abl e opti on under
the guidelines and did not require a departure.

I n these circunstances, while we cast no doubt on the veracity
and good faith of the Mugistrate Judge’ s statenents that he was
ultimately wholly uninfluenced by the Wirden's recommendati on,
application of the harnmess error rule would be contrary to
Santabello v. New York, 92 S.C. 495 (1971), and our decisions
followng it such as Valencia and Saling. For exanple, in
Santobel |l o the prosecutor, inreturn for the defendant’s plea, had
“agreed to make no reconmmendation as to sentence,” but at
sentencing a new prosecutor recomended a one year sentence,
defense counsel objected that this was contrary to the plea
agreenent but the court proceeded wth sentencing stating “I amnot
at all influenced by what the District Attorney says” and proceeded
to base his sentence on the facts stated in the probation officer’s
report. ld., 92 S.Ct. at 497. The Suprene Court held that the
breach of the plea agreenent entitled the defendant to either

wthdraw his plea or “be resentenced by a different judge”



notwi thstanding its recognition that the sentencing judge had
“stated that the prosecutor’s recomendation did not influence him
and we have no reason to doubt that” and its statenent “that this
IS in no sense to question the fairness of the sentencing judge.”
ld., 92 S. . at 499. W are not at liberty to depart from
Sant abel | 0.’

This is not a case where it can be objectively determ ned t hat
the breach could not have been harnful, as where the defendant
received the mnimum |[awful sentence, or where the guidelines
agreed to are not wused but those enployed are substantively
identical, United States v. Carnmpuche, 138 F.3d 1014, 1017 (5th
Cir. 1998), or where the information the prosecutor agreed to but
failed to furnish is furnished by the defense and confirnmed by the
prosecutor at sentencing. United States v. Hooten, 942 F.2d 878,
884 (5th Cir. 1991).

We accordingly vacate Carter’s sentence and, as Carter has
requested, remand the cause for resentencing before another judge
(or magistrate judge), and further direct that a new PSR (omtting
any reference to the Warden’'s letter) and new sentence
recomendation be prepared by a different probation officer and
that no consideration be given at any stage to the Warden's letter

or previous probation departnent sentence reconmendati on.

That t he resent enci ng nust be before adifferent judge is |ikew se
clear from for exanple, Val encia and Saling.
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SENTENCE VACATED and CAUSE REMANDED wit h

directions for resentencing.
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