IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20132
Summary Cal endar

ALEX MELVI N WADE, JR

Pl ai ntiff-Appellant,
ver sus
ADRI AN THOWVAS, Lieutenant; JAME UBAN A; JUDI TH DCOLPP
Corrections Oficer 11l1; PATRI CK MCDERMOTT, Li eutenant;
Bl LNOSKI, CUC, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE; EDWARDO
CARMONA; THOVAS MERCHANT:; ARRON HI CKSON; GAYE L. HURST,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-01- CV-2087

September 19, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Al ex Melvin Wade, Jr., Texas prisoner #790470, appeals from
the district court’s dismssal of his civil-rights lawsuit, filed
under 42 U . S.C. § 1983, as frivolous and for failure to state a
cl ai mupon which relief may be granted, pursuant to 28 U. S. C

8§ 1915(e)(2)(B) (i), (ii). This court reviews a dism ssal as

frivolous for abuse of discretion. See Tayl or v. Johnson, 257

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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F.3d 470, 472 (5th Gr. 2001). A dismssal under 28 U S.C
8 1915(e)(2)(B)(ii) for failure to state a clai mupon which
relief can be granted is reviewed under the sane de novo standard

as a dismssal under FeED. R Cv. P. 12(b)(6). See Black v.

Warren, 134 F.3d 732, 733-34 (5th Gr. 1998). Accordingly, we
revi ew Wade’ s cl ai ns under the de novo standard.

Wade argues that he was denied due process in his prison
di sciplinary hearing, which resulted in his assignnent to a | ower
time-earning class. Because this punishnment does not inplicate a
constitutional interest, he was not entitled to the higher

standard of due process under WIff v. MDonnell, 418 U S. 539

(1974). See Sandin v. Connor, 515 U S. 472, 486 (1995); Ml ch

v. Thaler, 211 F.3d 953, 958-59 (5th Cr. 2000)(28 U.S.C. § 2254
case). As there was no underlying due process violation, the
supervi sory defendants cannot be liable on that basis. See

Becerra v. Asher, 105 F.3d 1042, 1047-48 (5th Gr. 1997).

Wade al | eges that he was deni ed nedical treatnent and that
Oficer Judith Dolpp's failure to protect himfrom another innate
was caused by inproper training or supervision. These clains
fail because Wade has failed to show that the defendants acted

with deliberate indifference. See Farner v. Brennan, 511 U. S

825, 837 (1994). Wade’'s clains of retaliation fail because he
has not made a sufficient showing of retaliatory notive. See

Wods v. Smith, 60 F.3d 1161, 1166 (5th Cr. 1995). Simlarly,

Wade’' s claimunder the Anericans with Disabilities Act (“ADA")
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fails because he has not shown that he was di sabl ed for purposes

of the ADA See Lightbourn v. County of El Paso, Texas, 118 F. 3d

421, 428 (5th Cr. 1997).
Wade's claimthat he was deni ed access to the courts fails

because he has not alleged an actual injury. See Lewis v. Casey,

518 U. S. 343, 351 (1996). Furthernore, his interpretation of

Bounds v. Smth, 430 U. S. 817 (1977), is patently frivol ous.

Accordingly, the district court’s judgnent is affirned.
The district court’s dismssal of this |lawsuit as frivol ous
and for failure to state a claimcounts as a strike for purposes

of 28 U . S.C. § 1915(g). See Adepegba v. Hammons, 103 F. 3d 383,

388 (5th Gr. 1996). Wde now has two strikes because a separate
civil-rights lawsuit filed previously by Wade was di sm ssed as

frivolous by the district court. See Wade v. Rowe, No. H 99-1860

(S.D. Tex. Mar. 13, 2000). W caution Wade that if he

accunul ates three strikes, he may not proceed in fornma pauperis

in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. 8§ 1915(g).

AFFI RVED; THREE- STRI KES WARNI NG | SSUED



