IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-20055

Summary Cal endar

P & O PORTS TEXAS | NC
Pl aintiff-Appellee
V.
A/'S | VARAN REDERI ; | VARANS REDERI ASA; | VARAN LI NES AS

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Southern District of Texas
No. H 99-CV-234

Oct ober 21, 2002
Before KING Chief Judge, and SMTH and DENNI'S, Circuit Judges.
PER CURI AM *

Def endant s- Appel l ants A/ S Ivaran Rederi, n/k/a |varans
Rederi ASA and Ivaran Lines AS appeal the district court's grant
of summary judgnent in favor of Plaintiff-Appellee P& Ports,
Texas, Inc. on its breach of contract claimand the district
court's denial of Rederi's and lvaran Lines's notion to anend

that judgnent. For the follow ng reasons, we REVERSE and REMAND.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.
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| . FACTUAL AND PROCEDURAL HI STORY

Al'S lvaran Rederi, n/k/a lvarans Rederi ASA ("Rederi")! is a
Nor wegi an shi ppi ng conpany. On May 1, 1997, the Rederi Board of
Directors fornmed a separate entity, Ivaran Lines AS ("lvaran
Lines"), to oversee "all liner activities." From 1996 to 1998,
P&0O Ports, Texas, Inc. ("P& Ports"), p/k/a Fairway Term na
Corporation ("Fairway"), provided stevedoring services to Reder
and Ivaran Lines. P& Ports submtted several witten demands
for paynent to Rederi and Ivaran Lines for these services.
According to P& Ports, the total anobunt owed was $421, 702. 29,
plus interest.? No paynents were nade, so P& Ports filed suit
agai nst Rederi for breach of contract.

P&0O Ports's original conplaint naned Rederi as the only
defendant. P&O Ports then noved for summary judgnent agai nst
Rederi. Rederi responded wth a defense of m staken identity,
insisting that only lIvaran Lines owed the debt. The district
court denied the summary judgnent notion pendi ng agai nst Reder
and all owed P& Ports to anend its conplaint to add |varan Lines
as a defendant.

P&O Ports filed an anmended notion for summary judgnent, in

. The parties agree that A/S | varan Rederi and | varans
Rederi ASA are the sane entity.

2 Rederi and I|varan Lines have nmade paynents to P&0O Ports
on this debt since the filing of this lawsuit, so the parties now
agree that the total anmount outstanding is $186, 236. 30, plus
i nterest.
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which it requested judgnent against |varan Lines and incorporated
by reference its earlier notion for summary judgnent agai nst
Rederi. The district court granted this notion and entered

j udgnent agai nst Rederi and |varan Lines for the full anount due.
The district court found that P& Ports established its prinma
facie case for breach of contract and that Rederi and |varan
Lines did not denonstrate a genuine issue of material fact for
trial.

Rederi and lvaran Lines then filed a Rule 59(e) notion
requesting that the district court alter or anmend its judgnent,
arguing that only lvaran Lines is |iable for the debt. The
district court determned that the notion was not filed within
ten days of the judgnent and thus treated it as a Rule 60(b)
motion for relief fromthe judgnent. The district court denied
the notion, finding that P& Ports properly noved for sunmary
j udgnent agai nst both Rederi and Ivaran Lines and that P&0O Ports
provi ded sufficient sunmary judgnment evidence to show both
parties were |liable for the debt.

Rederi and lvaran Lines now appeal. They argue that: (1)
the district court erred in granting summary judgnent in favor of
P&0O Ports agai nst Rederi because Rederi was not properly nanmed in
t he anended sunmary judgnent notion and because there was a
genui ne issue of material fact as to Rederi's contractual

liability, and (2) the district court erred in treating the Rule
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59(e) notion as a Rule 60(b) notion and in denying that notion.
. STANDARD OF REVI EW
This court reviews a grant of sunmary judgnent de novo,

applying the sane standards as the district court. Daniels v.

Gty of Arlington, 246 F.3d 500, 502 (5th Cr.), cert. denied,

122 S. C. 347 (2001). Summary judgnent should be granted if
there is no genuine issue of material fact for trial and the
moving party is entitled to judgnent as a matter of law. FeEp. R
Cv. P. 56(c).

A genuine issue of material fact exists when there is
evidence sufficient for a rational trier of fact to find for the

non-noving party. Matsushita Elec. Indus. Co. v. Zenith Radio

Corp., 475 U. S. 574, 586-87 (1986). In determining if there is a
genui ne issue of material fact, the court reviews the evidence in
the light nost favorable to the non-noving party. Daniels, 246
F.3d at 502.

Di spositions of Rule 59(e) and Rule 60(b) notions are

revi ewed for an abuse of discretion. E.q., Provident Life &

Accident Ins. Co. v. Goel, 274 F.3d 984, 997 (5th G r. 2001)

(Rule 60(b)); King v. Ames, 179 F.3d 370, 373 (5th Gr. 1999)

(Rule 59(e)). Under the abuse of discretion standard, a district

court's determ nation need only be reasonable. E.qg., Edward H

Bohlin Co. v. Banning Co., 6 F.3d 350, 353 (5th Cr. 1993).

L1l DI SCUSSI ON
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Rederi and lvaran Lines first contend that the district
court erred in granting sunmmary judgnent agai nst Rederi. They
argue that: (1) Rederi was not properly included in the notion
for summary judgnent, and (2) P& Ports did not provide
sufficient sunmary judgnent evidence to show that Rederi was
liable for the debt.

First, the district court properly determ ned that P&O Ports
moved for summary judgnent against both Rederi and |varan Lines.
P&O Ports's initial notion for sunmary judgnment sought judgnent

against "A/S Ivaran Rederi," and Rederi responded to the notion
by contending that Ivaran Lines was |iable for the debt due. P&O
Ports's anended notion for summary judgnent sought judgnment

agai nst "lvaran Line[s] AS' and also "incorporate[d] its

[ previous] Mdtion fully by reference herein, including al
supporting exhibits and argunents.” The district court

determ ned that the anmended notion sought summary judgnent

agai nst both Rederi and lvaran Lines. A party may incorporate a
previous notion by reference. <. FeED. R Qv. P. 10(c)
("Statenents in a pleading may be adopted by reference in a
different part of the sane pleading or in another pleading or in

any notion."). Rederi clearly had notice that P& Ports sought

j udgrment against it.3

3 Rederi also clainms that P& Ports only sought judgnent
agai nst |varan Lines because P& Ports's proposed order (attached
to its anended notion for summary judgnent) stated: "The Court
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Rederi and Ivaran Lines also contend that the district court
erred in granting summary judgnent agai nst Rederi since the
district court denied the original sunmary judgnent notion.
However, since "a denial of a notion for summary judgnent is an
interlocutory order, the trial court is free to reconsider and
reverse its decision for any reason it deens sufficient, even in
t he absence of new evidence or an intervening change in or

clarification of the substantive law." Lavespere v. Ni agara

Mach. & Tool Wbrks, Inc., 910 F.2d 167, 185 (5th Gr. 1990); see

also FeED. R Qv. P. 54(b) ("[Alny order . . . which adjudicates
fewer than all the clains or the rights and liabilities of fewer
than all the parties shall not termnate the action . . . and the
order . . . is subject to revision at any tine before the entry
of judgnent adjudicating all the clains and the rights and
liabilities of all the parties."). The fact that the district
court denied the original notion, then, did not preclude it from
granting summary judgnent agai nst both Rederi and |varan Lines.
Second, the district court did err in granting sunmmary

j udgrment agai nst Rederi based on the evidence presented.* Since

finds and concl udes that Defendant | VARAN LINE[S] ASis |liable to
Plaintiff . . ." P& Ports included simlar |anguage referencing
Rederi in the proposed order attached to its original notion.
Since P& Ports incorporated its previous notion seeking sunmary
j udgnent agai nst Rederi, the district court could properly grant
summary judgnent agai nst both Rederi and |varan Lines.

4 Al t hough Rederi and Ivaran Lines appeal the judgnent,
their argunents on appeal focus exclusively on the judgnent
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Rederi and lvaran Lines argue only that sunmary judgnment agai nst
Rederi was inproper, we do not evaluate the evidence agai nst
| var an Li nes.

To make out its prima facie case for breach of contract
under Texas |l aw, P& Ports must show. (1) the existence of a
valid contract, (2) performance by P& Ports, (3) breach of
contract by Rederi, and (4) damages to P&O Ports resulting from

t he breach. E.q., Soc'y of Lloyd's v. Turner, No. 01-10463, 2002

U'S. App. LEXIS 16634, at *19 (5th Gir. July 26, 2002); Wight v.

Christian & Smith, 950 S.W2d 411, 412 (Tex. App.—Houston [ 1st

Dist.] 1997, no wit). P& Ports has failed to neet its sumary
j udgnent burden of showing there is no genuine issue of materi al
fact with respect to Rederi on each of these el enents.

P&0O Ports provided an affidavit of Laura Cruml ey, Vice-
Presi dent of Finance for Fairway, n/k/a P& Ports. Crum ey
stated that she was responsi ble for maintaining Fairway's
out st andi ng i nvoi ces; Fairway provided materials and services for
Rederi; Rederi owed Fairway $421, 702.29; and Rederi had not paid
Fai rway the anmount due. Attached to Crumey's affidavit was a
past - due i nvoi ce spreadsheet listing work performed by P&0O Ports
fromJuly 18, 1996 to March 31, 1998. The spreadsheet was titled

"lvaran Lines - Invoices Prior to May 21, 1998." This evidence

agai nst Rederi. Qur decision to reverse that judgnment does not
af fect the judgnent against |varan Lines, which remains intact.
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i s anbiguous with respect to whether P& Ports had a contract
with Rederi or Ivaran Lines. Rederi states that even if it is
liable to P& Ports, it should not be held liable for the ful
anount of the debt due because the past-due invoices spreadsheet
shows that it paid all but two debts incurred prior to formation
of lvaran Lines. This evidence persuades us that fact issues
exist as to Rederi's contractual liability.

Addi tionally, the evidence provided by Rederi reinforces the
anbiguity as to whether the anobunts due are owed by Rederi or
| varan Lines.® Initially, Rederi points to a press rel ease
show ng the creation of |Ivaran Lines. The press release, dated
June 11, 1997, states that "[T]he Board of Directors of |varans
Rederi ASA [Rederi] resolved to organize all liner activities on
the conpany in an own separate entity, |VARAN LINES AS, "
effective May 1, 1997. The press release states that |varan

Li nes woul d have the sane Chairman of the Board and sane mailing

address as Rederi. The press release also notes that "[t] he new
conpany nane will be used in all aspects of the conpany
activities such as . . . legal matters which concern[] the

operation of lvaran Lines AS (agency agreenents, stevedoring

agreenents, port operations, conference matters, clains,

5 Rederi did not submt a response to P& Ports's anended
nmotion for sunmmary judgnent. Hence, Rederi relies upon the
evidence it presented in response to P& Ports's original notion
for summary judgnent and its answer to P& Ports's conpl aint.
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i nsurance[,] etc.)."

Next, Rederi provides two letters from Frank Fogarty,
President of Fairway, to Eirik Holter-Sorensen, of Rederi and
| varan Li nes, requesting paynent for services rendered.
According to the press release, Holter-Sorensen was the Chairman
of the Board of Directors of both Rederi and |Ivaran Lines; one of
the letters also refers to himas the General Counsel for Ivaran
Lines. One letter is addressed to Holter-Sorensen at "Ivaran
Lines AS" and the other is addressed to himat "lvaran Lines A/'S
Iv[alJrans Rederi." Both letters were sent to the sane address.
In his Decenber 3, 1997 letter, Fogarty notes the "l ong

out st andi ng i nvoi ces due fromlvaran" and states that "our
contract to provide services was with Ivaran Line[s] and we | ook
to you for paynent in full." In the Decenber 17, 1998 letter,
Fogarty states: "[We maintain that Ivaran Lines A/Sis legally
responsi bl e for the amount owed us of approximtely $412, 000."

Finally, Rederi relies on the declaration of Holter-
Sorensen. Holter-Sorensen introduces hinself as the "CGeneral
Manager of AS lvaran Rederi" and then states that "AS |varan
Rederi did not incur the debt . . . but rather the debt upon
which Fairway is suing was incurred by Ivaran Lines AS, at the
time an entity separate and apart from AS |varan Rederi."

The district court granted sunmary judgnent agai nst both

Rederi and lvaran Lines for the entire anount due. In so doing,
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the district court determned that the "evidence in the record
indicates no dispute with regard to the existence of a valid
contract perfornmed by Fairway, nonpaynent by Rederi and |varan

Li nes and danages suffered."” The district court assuned that the
i nvoi ce spreadsheet showed a contract with both Rederi and |varan
Li nes and did not assess whether the letters and press rel ease

of fered by Rederi and Ivaran Lines created a genui ne issue of
materi al fact.

The i nvoi ce spreadsheet, press release, and letters show a
genui ne dispute as to Rederi's liability to P& Ports.® From
this evidence, it is unclear whether P& Ports was | ooking to
Rederi or lvaran Lines for paynent. It is also unclear whether
P&0O Ports agreed to rel ease Rederi fromthe obligation Reder
originally incurred. The press release shows the incorporation
of lvaran Lines but does not address the continuing obligations

of Rederi. The letters from Fogarty to Holter-Sorensen do not

6 We do not consider Holter-Sorensen's declaration that
Rederi is not liable to P& Ports because conclusory statenents
are insufficient to denonstrate a genuine issue of material fact.
See Lujan v. Nat'l WIldlife Fed'n, 497 U. S. 871, 888 (1990);
Eason v. Thaler, 73 F.3d 1322, 1325 (5th Gr. 1996).

Rederi contends that P&0O Ports cannot attack Holter-
Sorensen's declaration on the basis of |ack of personal know edge
on appeal because P& Ports did not do so in the district court.
We do not discount Holter-Sorensen's declaration because Hol ter-
Sorensen | acks personal know edge. Rather, we find the
decl aration unhel pful because it does not provide any specific
facts supporting Holter-Sorensen's assertion that only Ivaran
Lines is responsible for the debt.
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i ndi cate whether Rederi or lvaran Lines is liable for the debt.’
We are certainly synpathetic to the district judge's perception
that the contract was with both Rederi and Ivaran Lines, for the
evidence in this case is particularly confusing. However, since
there appears to be a fact question on this record, we nust
reverse the district court's grant of sunmary judgnment agai nst
Rederi . 8

Because we determ ne that summary judgnent was i nproper, we
do not address the issue of whether the district court erred in
its assessnment of Rederi's and Ivaran Lines's notion to amend the
j udgnent .

| V. CONCLUSI ON

For the foregoing reasons, the district court's grant of

summary judgnent in favor of P& Ports and agai nst Rederi is

REVERSED and the case i s REMANDED

! Rederi clains that since the letters refer only to
| varan Lines, P& Ports was only looking to that entity for
paynment. The letters, however, refer to "lvaran Lines AS,"
"lvaran Lines A/S Iv[a]rans Rederi," "lvaran Lines A/'S,"
“lvaran," and "lvaran Line." The letters clearly evidence sone
confusion as to the distinction between the two entities, but
they do not conclusively show that P&0O Ports was | ooking only to
| varan Li nes.

8 Inits list of trial exhibits, P& Ports proposed to
submt invoices it sent to Rederi and |varan Lines. Perhaps
these invoices will clarify the identities of the parties to the

contract in this case.



