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Pursuant to 5TH QR R 47.5, the Court has deternined that this opinion
shoul d be published and is not precedent except under the limted circunstances
set forth in 5THAQR R 47.5.4.



L.L.C (*“KBC') to devel op geothernmal energy sources in Indonesia
for electrical power generation. The parties executed two
contracts. Both contained an arbitration clause. In 1998,
financial crises in Indonesialedto the suspension of the project.
KBC initiated arbitration proceedings, which were conducted in
Switzerland. The Tribunal entered an award in favor of KBC for
damages resulting fromthe cancellation of the project. KBC then
filed suit in the federal district court in the Southern District
of Texas to confirmthat award. This appeal is fromthe district
court’s grant of summary judgnent confirmng the award and
rejecting Pertamna’s challenges to the arbitration procedures and
result.

Months after briefing on this appeal concluded, Pertam na
filed in the district court a notion to set aside judgnent under
Rul e 60(b)(2), based on newy discovered evidence that Pertam na
contended shoul d have been disclosed during the arbitration, and
under Rule 60(b)(5), based on the decision of an I ndonesian court
annulling the arbitration award. A few weeks later, Pertam na
filed in this court a notion to supplenent the record and for
suppl enental briefing, seeking to have this court include in the
appellate record both the recently discovered evidence and the
information as to the post-judgnent decision of the I|ndonesian
court annulling the award. The devel opnents in the | ndonesian

court are the subject of a separate appeal now pending before a



different panel of this court; Pertamna urges this court to
suppl enment the record on this appeal with the record of the
separ ate pendi ng appeal .

Pertam na urges this court to supplenent the record and
consider the additional evidence wthout the benefit of the
district court’s ruling on the Rule 60 notion pending in that
court. KBC urges this court sinply to deny the notion to
suppl enent the record and for supplenental briefing. The threshold
gquestions presented in this case are howthis court shoul d address
the request to supplenment the record to add nmaterials that the
district court did not consider, and howthe district court should
treat the Rule 60(b) notion to vacate its judgnment when the appeal
from the judgnent is pending. Because the notion to suppl enent
rai ses the sane questions that are before the district court in the
Rule 60(b) notion, the district court should consider those
questions first. The Rule 60(b) nmotion is still pending in the
district court, and that court has not yet indicated whether it
intends to grant or deny the notion. Accordingly, the appeal from
the grant of summary judgnent will be held in abeyance to permt a
limted remand for the district court to consider the nerits of the
Rul e 60(b) noti on.

| . Backgr ound

Petitioner-appellee KBC explores and develops geothernal

energy sources and builds electric generating stations using



geot hermal sources. Respondent-appellant Pertamnais an oil, gas,
and geothermal energy conpany owned by the Governnent of
| ndonesi a. ™" KBC signed two contracts to produce electricity from
geothermal sources in Indonesia in Novenber 1994. The Joint
Operation Contact granted KBC the right to devel op geot hermal
energy sources in the Karaha area of I|Indonesia; Pertamna was to
manage the project and receive the electricity generated. (Final
Award, T 4). Under the Energy Sales Contract, PLN agreed to
purchase from Pertam na the energy generated by KBC s facilities.
(Id. at T 5). Both contracts contained arbitration clauses,
calling for the application of the Arbitral Rules of the United
Nations Commi ssion on International Trade Law (“UNCI TRAL") and
speci fyi ng Geneva, Switzerland as the place of any arbitration. On
Sept enber 20, 1997, the | ndonesi an gover nnent suspended t he proj ect
because of the governnent’s financial crisis. The project was
indefinitely suspended on January 10, 1998. On February 10, 1998,
KBC notified Pertam na and PLN that the governnent’s suspension
constituted an event of force majeure under the contracts.

KBC initiated arbitration proceedings on April 30, 1998.
Pertam na di sputes the procedures used in the appointnent of the
arbitrators and the consolidation of the arbitrations under the two

contracts. In its Prelimnary Award, the Tribunal held that the
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’ PLN, an electric utility owned by the Governnment of I|Indonesia, was a party
to the arbitration but was dismssed fromthe district court action.
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Tri bunal was properly constituted, that consolidation was proper,
and that the Governnent of |ndonesia was not a proper party. KBC
filed its Revised Statement of Caim on Novenber 24, 1999.
Pertam na recei ved a nunber of extensions before it filedits reply
brief on April 7, 2000, and KBC filed its rebuttal on May 8, 2000.
In response to the rebuttal, Pertam na sought additional discovery
and a conti nuance of the proceedi ngs, scheduled to begin on June
19, 2000, claimng that KBC had raised new assertions and new
elements of its case-in-chief not contained in the Revised
Statenent of Clains. The parties had vigorously disputed whet her
KBC could have obtained financing to build the project if the
governnent had not issued the suspension decree. Pertam na
asserted that KBC s rebuttal introduced a new theory as to how it
woul d have obtained financing, claimng that one of KBC s direct
investors, FPL Energy (“FPL”), would have provided project
financing if no other source was avail able. Pertam na sought
di scovery of FPL docunents relating to the claim that FPL was
prepared to finance the KBC project. The Tribunal denied
Pertam na’s requests for this discovery and for a conti nuance. The
hearing on the nmerits was held in June 2000. The Tribunal stated
in the final award that all parties had “waived their respective
requests for discovery” at the conclusion of the hearing. (Final

Award,  32). Pertam na disputes any waiver.



In the Final Award, issued in Decenber 2000, the Tribuna
found that Pertamna was |iable for nonperformance of the
contracts. The Tribunal interpreted the contractual provisions as
“putting the consequences of a Governnental decision which prevents
the performance of the contract at Pertamna's . . . sole risk.”
(Final Award, T 57). The Tribunal awarded KBC $111.1 nmillion to
recoup its expenditures and $150 million in lost profits.

KBC brought an action in the district court to enforce the
arbitral award. Under the Convention on the Recognition and
Enf orcenent of Foreign Tribunal Awards (the “New York Convention”),
9 USC 8§ 201, et seq., a district court nust confirm an
arbitration award unless it finds one of seven grounds specified by
the New York Convention for refusal or deferral of the award. 9

U S C 8 207; Yusuf Ahned Al ghanim & Sons v. Toys “R’ Us, 126 F. 3d

15, 23 (2d Gr. 1997). Pertam na chall enged the award on three
grounds under the New York Convention: the conposition of the
arbitral authority or the arbitral procedure was not in accordance
with the agreenent of the parties; Pertam na was “unabl e to present
its case” to the Tribunal; and enforcenent of the award would
violate public policy of the United States, the country where
enforcenent of the award was sought. As to the first ground

Pertam na contended that the decision to consolidate the
arbitrations under the two contracts was procedurally inproper and

that KBC s unilateral appointnent of an arbitrator violated the



rules specified in one of the contractual arbitration provisions.
As to the second ground, Pertam na argued that the Tribunal
inproperly reversed its finding in the Prelimnary Award that
Pertam na did not breach the contracts when it held Pertam na
Iiable for nonperformance in the Final Award; that the Tribunal’s
denial of Pertamna's request for discovery of FPL's records
prevented Pertamina fromfully presenting its case; and that the
Tribunal’s denial of a continuance after KBC s rebuttal prevented
Pertamna from fully preparing its response. As to the third
ground, Pertam na argued that the award viol ated the internati onal
“abuse of rights” doctrine and puni shed Pertam na for obeying the
| ndonesi an governnent’s decree. In the district court, Pertam na
requested a delay in responding to the sunmary judgnent notion
under Federal Rule of Civil Procedure 56(f), seeking discovery of
the same FPL records it had wunsuccessfully sought in the
arbitration

The district court confirnmed the award, rejecting each of
Pertam na’s grounds for refusal. |In so doing, the district court
carefully considered the record relating to Pertamna’s ability in
the arbitration proceeding to challenge KBCs claimthat it could
have obtained project financing from its investor, FPL. The
district court denied Pertam na’s Rul e 56(f) request for additional
di scovery to obtain records. The notice of appeal from the

district court judgnent was filed on January 2, 2002.



I n August 2002, an Indonesian court set aside the arbitral
award. KBC contends that this order is void because the district
court had issued an injunction ordering Pertamina to “take no
action . . . to prosecute the action it filed against KBC in the
District Court of Central Jakarta.” Pertam na has anot her appeal,
pendi ng before another panel of this court, challenging that

i njunction. Karaha Bodas Co. LLC v. Perusahaan, Etc., Case No. 02-

20550.

KBC had also filed suit in Canada to confirm the arbitra
award. In Cctober 2002, after Pertam na perfected its appeal to
this court, Pertam na discovered in the Canadi an proceedi ng that
FPL and one other KBC investor, Caithness, held political risk
i nsurance covering the KBC project through Lloyd s of London
Pertam na al so | earned that LI oyds had paid $75 nmillion under that
i nsurance policy to FPL and Cait hness.

I n Decenber 2002, Pertamna filed a notion in the district
court to vacate the judgnent under Rule 60(b), and, in this court,
a notion to supplenent the record and briefing. In both notions,
Pertam na argues that the exi stence of the political risk insurance
coverage in favor of FPL undermnes KBC s clains, and the
Tribunal’s finding, that the contracts allocated political risks
entirely to Pertam na. Pertam na al so argues that the exi stence of
the insurance coverage underm nes KBC s argunents that FPL woul d

have financed the project in order to avoid losing an earlier



i nvestment which was significantly less than the anmount of the
i nsurance proceeds FPL received. Pertam na argues that the paynent
of the insurance proceeds underm nes the Tribunal’s determ nation
of damages. Pertam na urges that KBC s failure to disclose the
policy during the arbitration provides a basis for refusing to
enforce the award, nmaking the district court’s summary judgnent
I npr oper. As part of the notion to supplenent in this court,
Pertam na presents a report by an expert on arbitrati on proceedi ngs
and | egal ethics, providing an opinion as to the | egal significance
of KBCs failure to disclose the political risk insurance policy
during the arbitration proceedi ngs. KBC has opposed both the
nmotion to supplenent the record in this court and the notion to
vacate the judgnent filed in the district court.

1. Analysis
A. The Motion to Suppl enent

Federal Rul e of Appellate Procedure 10(e), providing for
correction or nodification of the appellate record, does not
generally permt an appellate court to add to the record materials

that were not before the district court. See Morrisonv. Hall, 261

F.3d 896 n.4 (9th Cr. 2001)(“Rule 10(e) cannot be used to add to
or enlarge the record on appeal to include material which was not

before the district court”)(citations omtted); In re Capital

Cties/ABC, 913 F.2d 89, 97 (3d Gr. 1990); Ross v. Kenp, 785 F. 2d

1467, 1474 (11th Gr. 1986); U.S. v. Hillsberg, 812 F.2d 328, 336




(7th Gr. 1987)(“Rule 10(e) does not give this court authority to
admt on appeal any docunent which was not nade a part of the

record in the district court); Kemon Prod. and Dev. Co. v. U S.,

646 F.2d 223, 224 (5th Gr. 1981)(“A court of appeals wll not

ordinarily enlarge the record on appeal to include material not

before the district court”); U.S. v. Page, 661 F.2d 1080, 1082 (5th
Cr. 1980)(“Rule 10(e) exists to allow the district court to
conformthe record to what happened, not what did not.”)(citations
omtted). The Fifth Grcuit has ordinarily refused to suppl enent
an appellate record with materials contained in the record of

rel ated pending cases. See U.S. v. Flores, 887 F.2d 543, 546 (5th

Cir. 1989); Kem on, 646 F.2d at 224. Pertam na does not allege
that the information it seeks to add to the record was omtted by
error or accident. It considers the information “newy di scovered
evidence.” Although appellate courts have an inherent equitable
power to suppl enment the record on appeal to include i nformati on not
presented to the district court, it islimted to circunstances not

present here. See Dakota Indus., Inc. v. Dakota Sportswear, Inc.,

988 F.2d 61, 63 (8th Cr. 1993); Ross v. Kenp, 785 F.2d 1467, 1474-

75 (11th Cr. 1986); dbson v. Blackburn, 744 F.2d 403, n.3 (5th

Cir. 1984); Dickerson v. Al abama, 667 F.2d 1364, 1367 (11th Cr

1982). Pertam na cannot add the newy discovered evidence to the

record under appellate Rule 10(e). Pertamna's Rule 60(b) notion
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inthe district court is based on this newy discovered evi dence.

Pertamna’s notion to supplenent the appellate record is
deni ed. """

B. The Rule 60(b) Mbdtion

The Fifth Grcuit, with other appellate courts, has addressed
how to treat a Rule 60(b) notion for relief froma judgnent filed

whil e that judgnent is on appeal. Wnchester v. U S. Attorney for

the Southern District of Texas, 68 F.3d 947, 949 (5th Cr. 1995).

The procedure adopted recogni zes the “primacy of a district court’s
authority over notions for relief fromits own judgnents and the
prohi bition against two courts si mul taneously  exerci sing

jurisdiction over a case.” Fobian v. Storage Technol ogy Corp., 164

F.3d 887, 889 (4th Gr. 1999). Under this procedure, a notice of
appeal divests the district court of jurisdiction “except to take
action in aid of the appeal until the case is remanded to it by the
appel l ate court, or to correct clerical errors under Rule 60(a).”

Wnchester, 68 F.3d at 949 (quoting Travelers Ins. Co. v. Liljeberg

Enters., 38 F.3d 1404, 1407 n.3 (5th Cr. 1994)). The district
court has the power to consider and deny a Rule 60(b) notion filed

after a notice of appeal, because the denial of the Rule 60(b)

* %

This court can take judicial notice of another court’s judicial action.
See Maher v. Hyde, 272 F.3d 83, n.3 (1st Cr. 2001); Najjar v. Ashcroft, 257 F.3d
1262, 1283 (11lth Cir. 2001); U.S. v. Jones, 29 F.3d 1549, 1553-54 (11th Gr.
1994) (an appel late court may take judicial “notice of another court’s ruling .

for the Iimted purpose of recognizing the ‘judicial act’ that the order
represents or the subject matter of the litigation and related filings.”)
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motion is in furtherance of the appeal. Wnchester, 68 F.3d at

949. However, a district court may not grant a Rule 60(b) notion
filed after a notice of appeal, without |eave fromthe appellate
court. “When the district court is inclined to grant the 60(b)
motion, . . . thenit is necessary to obtain the | eave of the court
of appeals. W thout obtaining | eave, the district court is w thout

jurisdiction, and cannot grant the notion.” Id.; Ferrell wv.

Trailnobile, Inc., 223 F.2d 697, 698-699 (5th Cr. 1955).

Under the Fifth Circuit’s procedure, the appellate court asks
the district court to indicate, in witing, its inclination to
grant or deny the Rule 60(b) notion. If the district court
determ nes that the notionis neritless, the appeal fromthe deni al
is consolidated with the appeal fromthe underlying order. |If the
district court is inclined to grant the notion, it should issue a
short nenorandum so stating. Appellant nmay then nove this court
for alimted remand so that the district court can grant the Rule
60(b) relief. After the Rule 60(b) motion is granted and the
record reopened, the parties may then appeal to this court fromany

subsequent final order. See Fobian, 164 F.3d at 890-91;

W nchester, 68 F.3d at 949; Tolliver v. County of Sullivan, 957

F.2d 47, 49 (2d Gr. 1992); Summers v. Utah, 927 F. 2d 1165, 1168-69

(10th Gr. 1991); Com of Puerto Rico v. SS Zoe Colcotrone, 601

F.2d 39, 41-42 (1st CGr. 1979); First Nat’'l Bank of Salem Chio v.
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Hirsch, 535 F.2d 343, 345-46 (6th CGr. 1976) (quoting Smth v.
Pollin, 194 F.2d 349, 350 (D.C. Gir. 1952)).

This procedure bal ances efficiency considerations with the
prohi bition agai nst dual exercise of jurisdiction by a district
court and an appellate court. “It would be both inefficient and
unfortunate to require the district court to wait wuntil the
underlying appeal is conpleted before giving any indication of its
desire to grant a pending Rule 60(b) notion. Such a prohibition
woul d l'i kely render the initial appeal pointless in cases where the
district court ultimately grants the notion follow ng appeal.”
Fobi an, 164 F.3d at 890. However, if the district court were to
grant the Rule 60(b) notion and reopen the record whil e the appeal
was still pending, this court and the appellate court would be
i nperm ssibly exercising jurisdiction over the sane case. These
conflicting concerns are resolved by having the district court
deny, or indicate its intention to grant, the Rule 60(b) notion
before this court proceeds with the appeal.

In this case, “the trial court is in a nmuch better positionto
pass upon the i ssues presented in a notion pursuant to Rule 60(b).”

Standard Gl Co. of Ca. v. U. S, 429 U S 17, 19, 97 S. . 31, 50

L. Ed.2d 21 (1976). The district court’s famliarity with the
record makes it far better situated than this appellate court to
determ ne quickly and easily whether the Rule 60(b) notion has

merit. The district court is better situated than this court
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initially to determ ne the inpact of Pertam na s new y-di scovered
evi dence of the existence of political risk insurance coverage on
the judgnent confirmng the arbitration award. That determ nation
will require an examnation of the relationship between that
evidence and the existing record. Pertam na asserts that the
evidence of the insurance calls into question the Tribunal’s
deci sions on discovery in the arbitration process; the Tribunal’s
decision that the contracts allocated political risks entirely to
Pertam na; KBC s contentioninthe arbitration that FPL was willing
to provide financing to protect its earlier investnent; and the
Tribunal’s calculation of damages suffered by KBC Pertam na
asserts that KBC perpetrated fraud on the Tribunal by failing to
di sclose the insurance; KBC asserts that Pertamna failed to
exercise due diligence that would have revealed the insurance
coverage during the arbitration proceeding. The district court’s
famliarity with the record puts it in a better positioninitially
to rule on these contentions.

If the district court decides that the Rule 60(b) notion
shoul d be denied, the district court can do so w thout disturbing
appel l ate jurisdiction over the underlying judgnent, permtting the
appeal fromthe denial of the Rule 60(b) notion to be consoli dated
with the underlying appeal. |If the district court decides to grant
the Rule 60(b) nmotion, it nust necessarily vacate the underlying

j udgnent and reopen the record. The reopening of the record is
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precisely the result Pertam na seeks in this court by its notionto
suppl enent, based on the sane argunents the district court nust
consider in determning whether to grant or deny the notion to
vacat e.

This court remands for the limted purpose of asking the
district court to consider the nerits of the Rule 60(b) notion
This court does so wi thout expressing any opinion on the nerits of
that nmotion and without ruling at this tinme on the appeal fromthe
grant of summary judgnent. The appeal is in abeyance pending the
resolution of the Rule 60(b) nmotion. |If the district court finds
the Rule 60(b) notion neritless, the appeal fromthat denial can be
consolidated with this appeal. If the district court determ nes
that it isinclined to grant the Rule 60(b) notion, it should issue
a short nmenorandumso stating. Pertam na can then nove this court
for alimted remand so that the district court can grant the Rule
60(b) relief, vacating the judgnent and reopeni ng the record. Once
t hat has been acconplished, the parties can appeal to this court
fromany final order.

This court retains jurisdiction over the cause appeal ed except
for the limted REMAND to permt the district court to state, in
witing, whether it is inclined to deny or grant the Rule 60(b)

nmot i on.
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