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PER CURI AM *

G ass appeals a sunmary judgnent dism ssing, Wwthout
prejudice, his 26 US.C. 8§ 7433 clains (damages for inproper
collection of Federal taxes) and his 26 U S.C 8§ 7422 claim for
refund of $ 1,249. The district court concluded it |acked subject
matter jurisdiction over these clains because dass failed to
exhaust his adm nistrative renedies.

Sections 7422 and 7433 provide a limted waiver of sovereign

immunity. Under 8§ 7422, a taxpayer may sue for a refund of taxes

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



erroneously or illegally assessed; wunder 8 7433, for direct
econom ¢ damages “in connection with any collection of Federal tax
wWth respect to a taxpayer”, where an |IRS officer or enployee
intentionally, recklessly, or negligently disregards provisions of
the tax code or regqgul ations.

Both provisions |limt the sovereign imrunity waiver by
requiring taxpayers to file admnistrative clains before seeking
remedi es under these statutes. 26 U S.C. 8§ 7422(a)(no suit “until
aclaimfor refund ... has been duly filed with the Secretary”); 26
US C 8 7433(d) (1) (no damages “unless the court determ nes that
the plaintiff has exhausted the adm nistrative renedi es avail abl e
to such plaintiff within the” |IRS)

O course, when a plaintiff suing the United States has failed
to satisfy the ternms of a waiver provision, the court |acks
jurisdiction. E.g., Koehler v. United States, 153 F.3d 263, 266
(5th CGr. 1998) (no wai ver where action outside scope of 28 U S.C
2410(a) (authorizing action to quiet title where United States
holds lien or nortgage on property); Porter v. Fox, 99 F.3d 271,
274 (8th CGr. 1996) (failure to exhaust adm nistrative renedies
under 8 7433 deprives court of jurisdiction); Venen v. United
States, 38 F.3d 100, 103 (3d Gr. 1994) (sane); Conforte v. United
States, 979 F.2d 1375, 1377 (9th Gir. 1993) (sane).

The requi site adm ni strati ve procedures necessary for bringing

a 8§ 7433 claimare found in 26 C.F. R 8§ 301.7433-1(e). Shaw v.



United States, 20 F.3d 182, 183 (5th Gr.), cert. denied, 513 U S
1041 (1994). This regulation states that putative plaintiffs nust
file an adm nistrative claimand wait six nonths before bringing an
action in district court. 26 CF.R 8 301.7433-1(a) & (d). The
claim must be in witing and signed by the taxpayer or his
aut hori zed representative and nust state: the taxpayer's nane and
address; the grounds for the clainm a description of injuries; and
the dollar amount of the claim 26 C.F.R § 301.7433-1(e).

For the 8 7433 inproper collection claim at issue are the
followng IRS actions: (1) a 5 April 1999 Notice of Tax Due on
Federal Tax Return; (2) a 2 August 1999 Notice of Intent to Levy;
and (3) a 13 Septenber 1999 notice of withholding a $ 1,249 refund
as partial paynent of a 26 U S.C. 8 6672 civil penalty.

d ass asserts that two letters, dated 3 June and 3 Septenber
1999, are admnistrative clainms, respectively, for the first two
purportedly inproper collection actions. The district court held
these letters are not admnistrative clains because they do not
request an admnistrative hearing. As noted, 26 C.F. R § 301. 7433-
1(e) does not require such a request. Nonetheless, these letters
fail to neet § 301.7433-1(e)’s requirenents. Al t hough these
| etters chall enge the assessnment of $17,052. 68 and request a refund
of $100 for tax liability, they do not assert inproper collection
or a dollar anmpunt in damages for that clained inproper conduct.

See Shaw, 20 F.3d at 184 (“inproper assessnent deals with the



decisiontoinposetax |liability while inproper collection activity
i nvol ves conduct of an agent trying to collect the taxes owed”).
As for the last collection action and the 8§ 7422 refund claim
of $1,249, the district court concluded dass failed to submt an
admnistrative claim d ass asserts: the 3 Septenber 1999 letter
properly challenged the wunderlying action for which the IRS
withheld the $1,249; the IRS wthholding this noney was
unforeseeable; and his admnistrative renedies were thereby
exhaust ed. As stated above, the 13 Septenber letter is not an
admnistrative claim and the record does not reflect d ass
subnmitted other letters regarding the $1, 249 wi thhol di ng.
AFFI RMED



