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DENNI'S, Circuit Judge:”

In 1992, Ceorge Anderson Hopper was convicted of capital

mur der and sentenced to death for the nurder of Rozanne Gaili unas.

After he exhausted his state renedies, Hopper filed a § 2254

petition for a wit of habeas corpus in federal district court

raising seven grounds for relief. The district court denied

"Pursuant to 5THQR R 47.5, the court has determ ned that this

opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth 5THQR R 47.5. 4.
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Hopper’s petition in its entirety and refused to grant a
certificate of appealability (“COA").

Hopper now seeks a COA on three! broad grounds: (1)
i neffective assistance of counsel arising from a post-indictnment
pol ygraph and custodial interview that resulted in Hopper’s
confession to Rozanne’s nurder; (2) denial of his constitutional
rights to counsel and silence during that custodial interview in

violation of Mranda v. Arizona,? which would render Hopper’s

confession and certain after-acquired corroborating evidence
i nadm ssible; and, (3) due process and confrontation clause
violations arising fromthe | ead i nvestigator’s surreptitious entry
into a book deal about the case. W grant a COA on Hopper’'s
ineffective assistance claim to the extent that the two-part

analysis in Strickland v. Washington® is applicable. W al so grant

COA on Hopper’s Mranda clainms, but deny COA as to all other

cl ai ms. After a review of the nerits, however, we affirm the

'Hopper’s original brief articulates four “issues” for review.
But the fourth issue is not an independent 1issue warranting
separate review. Instead, this issue centers on the argunent that
the state courts and the district court have unreasonably applied
the relevant |egal standards and settled constitutional law in
reviewi ng Hopper’s clains. Because this is not truly an issue, but
rather a general standard of review for habeas clains, see 28
U S C 82254 (d), this court will not treat Hopper’s fourth “issue”
i ndependently in this opinion. Therefore, the argunents raised in
Hopper’s fourth issue will be addressed only where rel evant and
applicable in this opinion.

2384 U.S. 436, 469-73 (1966).
3466 U.S. 668 (1984).



district court’s denial of habeas relief as to the ineffective
assi stance and M randa cl ai ns.
BACKGROUND

On Cctober 4, 1983, Rozanne Gailiunas was found unconsci ous in
t he bedroomof her honme. She had been brutally assaulted and shot
twce in the head. Rozanne never regai ned consciousness and di ed
a fewdays later. Her nurder went unsol ved for several years unti
atiptothe police suggested that Rozanne’ s nurder was arranged by
Joy Aylor, the estranged wife of Rozanne’s boyfriend. Pol i ce
confirnmed that Ms. Aylor paid $5, 000 to have Rozanne killed, and
were able to trace the noney as it passed through the hands of
several individuals. Each individual had skimed a little of the
nmoney and passed the remai nder al ong. The last person in this
chain was Hopper, who apparently received $1,500 of the original
$5, 000.

The police began | ooking for Hopper in the sumer of 1988 to
di scuss Rozanne’s nmurder. At that time, the police did not know
whet her Hopper was Rozanne’s killer. Al the police knew then was
t hat Hopper was the npbst recent person to receive the noney.

Despite an attenpt to flee fromjustice, Hopper was arrested
on Decenber 20, 1988 and arraigned the foll owi ng day. But counsel
was not appoi nted and Hopper made no request for counsel at that
arrai gnnent . On Decenber 22, 1988, and despite his lack of

counsel, Hopper contacted Detective McGowan offering to cooperate.



Hopper admtted that he had recei ved the noney to kill Rozanne, and
t hat he had passed $1,000 of that nobney on to a drug deal er naned
“Chip.” Hopper also gave Detective McGowan a description of Chip
as well as information regarding Chip's usual haunts.

Hopper was not appoi nted counsel until Decenber 27, six days
after his arraignnent and five days after he first wllingly spoke
wth Detective McGowan and gave the detective the “Chip story.”
Jan Henphill, the appointed counsel net with Hopper several tines
over the next few weeks as well as with the prosecution. The
prosecution informed Henphill of its intent to seek the death
penalty for Joy Aylor as well as the shooter. The prosecution also
told Henmphill that it was willing to work with all of the m ddl enen
in the chain to get those two death penalty convictions. The
record shows that Henphill repeatedly advised Hopper of the
prosecution’s plans and discussed wth him the risks of
cooperation. The record also shows that Henphill advised Hopper
t hat her advice was based on the information that Hopper gave her.

On February 21, 1989, Hopper agai n contacted Detective McGowan
and i nfornmed the detective of his intent to cooperate. Hopper al so
told Detective McGowan that he had spoken with Henphill and that
Henmphill had given Hopper permssion to contact the police.
Detective McGowan then called the prosecution who verified with
Henmphi || that Hopper had her permssion to talk with the police.

The prosecution also secured Henphill’s consent to give Hopper a



pol ygraph exam nation, and a bl anket consent to talk to Hopper in
the future without having to contact her first.

The followi ng day, on February 22, 1989, Hopper net wth
Detective McGowan. Hopper was read his Mranda rights, and after
wai vi ng those ri ghts, Hopper conpl eted a si x-page witten statenment
detailing and supplenenting the story he had previously given to
Detecti ve McGowan t hat i ncul pated the drug dealer Chip. After this
i nterview, Hopper was told that the story would be verified by a
pol ygraph exam nation to be scheduled in the upcom ng few days.

Hopper was gi ven a pol ygraph exam nati on on February 27, 1989.
Prior to this examnation, he was again read his Mranda rights.
After being told that the pol ygraph exam nation indicated falsity,
and after receiving a fresh Mranda recitation, Hopper was
guestioned by Detective MGowan. The detective asked Hopper to
tell the his story once again, starting at the beginning. After
Hopper recounted the “Chip story,” Detective MGowan told Hopper
t hat McGowan bel i eved Hopper was not telling the police the entire
story. Detective McGowan then showed Hopper a picture of Chip and
told Hopper that the police were close to |ocating Chip. The
detecti ve asked Hopper what woul d happen if the police questioned
Chip and Chip passed a polygraph. Hopper said that the
i nvestigation would “l ead back to nme [ Hopper]” and asked “Can | go
back and think about it?” The detective responded, “Andy, | want

the truth now” After a brief pause, Hopper admtted that he



killed Rozanne Gailiunas. He subsequently gave a factually
detail ed confession, which was both audio and vi deot aped. Thi s
confession, along with corroborating physical evidence, including
the gun used to shoot Rozanne, were admtted into evidence at
Hopper’s trial. Additionally, testinony regardi ng an i ndependent
conf essi on Hopper nmade to a jail house i nformant and an adm ssi on of
guilt inaletter Hopper wote to a close friend were admtted into
evidence along with his police confession. The testinony of the
j ai l house i nformant cl osely tracked t he confession that Hopper gave
tothe police. The letter adm ssion of guilt was not detailed, but
inthat letter Hopper wote “I amthe one who killed this person.”

At trial, Hopper vigorously challenged the adm ssibility of
t he confession and argued a causation theory to the jury. Hopper’s
counsel admtted that Hopper was at the scene when Rozanne was shot
and inplicitly admtted that Hopper shot her. Using the results of
a post-nortem toxicology test showing that Rozanne had a
significant anount of Thorazine, a sedative, in her bl ood when she
di ed, Hopper argued that it was the Thorazine that actually killed
her instead of the bullet that entered her brain.* Hopper’ s
theory, supported by an expert wtness, was that the Thorazine
exacerbated the brain swelling that Rozanne would have suffered

from the bullet wound and made that brain swelling ultinmately

‘Al t hough Rozanne had been shot twice in the head, one of the
bull ets | odged in her jawbone w thout penetrating her skull.
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fatal. The prosecution presented its own expert testinony that
contradi cted Hopper’'s causation theory.

A jury convicted Hopper of capital murder in 1992 and he was
sentenced to death. After Hopper was convicted, prosecutors becane
aware that Detective McGowan had entered into an agreenent to work
on a book about the murder of Rozanne Gailiunas. Evidence adduced
in 1994 showed that Detective MGowan first considered the idea
prior to Hopper’'s arrest and entered into an oral agreenent to
col l aborate with a witer in late 1989 or early 1990, long after
Hopper had confessed. However , a witten agreenent of
col | aboration was signed prior to Hopper’'s trial.

On direct appeal, the Texas Court of Crimnal Appeals upheld
Hopper’s conviction and sentence but did not consider the newy
di scovered evidence of Detective McGowan’s book deal. Hopper v.
State, No. 71,477 (Tex. Crim App. Nov. 5, 1997) (unpublished).
Hopper did not seek a wit of certiorari fromthe United States
Suprene Court, but instead, Hopper filed a state application for
habeas corpus. The trial judge expanded the record to include the
detective' s book deal evidence, and entered findings of fact as
well as conclusions of law in denying relief. The trial judge's
fi ndi ngs and concl usi ons on Hopper’s state habeas application were
adopted by the Texas Court of Crim nal Appeals in denying habeas

relief. Ex parte Hopper, No. 23,163-02 (Tex. Cim App. Mar. 1,

2000) (unpubl i shed). On March 20, 2000, Hopper filed a petition for



a wit of habeas corpus in federal district court, which the court
deni ed.
DI SCUSSI ON

Hopper's 8 2254 habeas petition 1is subject to the
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).S>
Under AEDPA, Hopper nust obtain a COA before he can appeal the
district court’s denial of habeas relief.® If a COA is not
granted, we lack jurisdiction to rule on the nerits of Hopper’s
appeal .’

To obtain a COA, Hopper nust nake “a substantial show ng of
the denial of a constitutional right.”® Mking such a show ng
requi res Hopper to denonstrate that “reasonable jurists could
debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further.”?®

In MIler-El v. Cockrell, the Suprene Court instructed, as it

°See Penry v. Johnson, 532 U. S. 782, 792 (2001).

628 U.S.C. § 2253(c)(1) (2000);: Slack v. MDaniel, 529 U.S. 473,
478 (2000).

'M1ler-El v. Cockrell, 537 U S. 322, 336 (2003)(“[Until a COA
has been i ssued federal courts of appeals lack jurisdictiontorule
on the nerits of appeals from habeas petitioners.”).

828 U.S.C. § 2253(c)(2) (2000); Mller-El, 537 US. at 336;
Slack, 529 U.S. at 483.

MIler-El, 537 U S. at 336 (quoting Slack, 529 U S. at 484).
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previously held in Slack v. MDaniel, that we should “limt [our]

exam nation to a threshold inquiry into the underlying nerit of
[the petitioner’s] clains.”?0 The Court observed that “a COA
ruling is not the occasion for a ruling on the nerit of
petitioner’s claim. ." 1 I nstead, our COA determ nation nust be
based on “an overview of the clains in the habeas petition and a
general assessnent of their nmerits.”® “This threshold i nquiry does
not require full consideration of the factual or |egal bases
adduced in support of the clains.”® W do not have jurisdiction
to justify our denial of a COA based on an adjudication of the
actual nmerits of the clains. Accordingly, we cannot deny an
“application for a COA nerely because [we believe] the applicant
will not denobnstrate an entitlenent to relief.”?® “[A] claimcan
be debat abl e even though every jurist of reason m ght agree, after
the COA has been granted and the case has received ful

consideration, that petitioner will not prevail.”?®

Even if we grant Hopper’s application for COA Hopper is not

M Iler-El, 537 U S at 327.
H1d. at 331.

21d. at 336.
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necessarily entitled to habeas relief. “To prevail on a petition
for wit of habeas corpus, a petitioner nust denonstrate that the
state court proceeding ‘resulted in a decision that was contrary
to, or involved an unreasonabl e application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States.’ "' A state court’s decisionis “contrary to. . . clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States . . . if the state court arrives at a conclusion
opposite to that reached by the Court on a question of law or if
the state court decides a case differently than the Court has on a
set of materially indistinguishable facts.”'® A state court’s
decision “involves an unreasonable application of [] clearly
est abl i shed Federal |aw, as determ ned by the Suprenme Court of the
United States . . . if the state court identifies the correct
governing | egal principle from the Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s
case. "1

I n maki ng the “unreasonabl e application” inquiry, this court

must determ ne whether the state court’s application of clearly

"Robertson v. Cockrell, 325 F.3d 243, 247-48 (5th Cr. 2003) (en
banc) (quoting 28 U S.C. § 2254(d)(1) (2000)).

BWIllianms v. Taylor, 529 U S. 362, 412-13 (2000).

¥1d. at 413.
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est abl i shed federal |aw was objectively unreasonable.? “W have
no authority to grant habeas corpus relief sinply because we
concl ude, in our independent judgnent, that a state suprenme court’s
application of [federal law] is erroneous or incorrect.”? “The
federal habeas schene | eaves primary responsibility with the state
courts for these judgnents, and authorizes federal-court
intervention only when a state court decision is objectively
unr easonabl e. " %2

Finally, for Hopper to be entitled to habeas relief based on
a constitutional “trial” error, he nust denonstrate not only that
the state court’s decision was contrary to or an unreasonable
application of clearly established federal |law, but also that it

was harnful under the standard set forth in Brecht v. Abrahanson. 2

“Under Brecht, a federal court nmay grant habeas relief on account
of constitutional error only if it determnes that the

constitutional error had a ‘substantial and injurious effect or

°Neal v. Puckett, 286 F.3d 230, 236 (5th Cir. 2002) (en banc),
cert. denied, 123 S. . 963 (2003).

2lCatal an v. Cockrell, 315 F.3d 491, 493 (5th Cir. 2002)(quoting
Neal , 286 F.3d at 236).

22\Wpodford v. Visciotti, 537 U S. 19, 27(2002).

2507 U.S. 619 (1993). See also Robertson v. Cain, 324 F.3d 297,
304 (5th Gir. 2003).
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influence in determining the jury's verdict.’”2
(1) Ineffective Assistance of Counsel

Hopper first seeks a COA on his claimthat his trial counse
provided ineffective assistance by failing to be present at, or
negoti ate an agreenent with prosecutors tolimt the scope of, the
post -i ndi ct ment pol ygraph exam nation and interview. |In order to
establish his ineffective assistance of counsel claim Hopper nust
show that his counsel’s performance was deficient and that he was
actually prejudiced by the deficient performance.? Defi ci ent
performance is determned by exam ning whether the challenged
representation fell bel owan objective standard of reasonabl eness. 2
“So 1 ong as counsel nade an adequate investigation, any strategic
decisions nmade as a result of that investigation fall wthin the

wi de range of objectively reasonabl e professional assistance.”?

24Robert son, 324 F.3d at 304 (quoting Brecht, 507 U S. at 623
(quoting Kotteakos v. United States, 328 U S. 750, 776 (1946)).

2strickland, 466 U. S. at 693-96. In his reply brief, Hopper
al so seeks to raise an ineffective assistance claim based on the
Suprene Court’s decisionin United States v. Cronic, 466 U S. 648,
659 (1984). 1In the absence of manifest injustice, this court wll
not consider argunents raised for the first tinein areply brief.
See Najarro v. First Fed. Sav. & Loan Ass’n, 918 F. 2d 513, 516(5th
Cr. 1990)(citing Abbot v. Local Union No. 142, 429 F.2d 786 (5th

Cr. 1970)). A review of the record reveals that manifest
injustice wll not result fromour deem ng Hopper’s Croni c argunent
wai ved. Accordingly, we do not further consider that argunent
her e.

26Ki t chens v. Johnson, 190 F.3d 698, 701 (5th Cir. 1999).

2’Smith v. Cockrell, 311 F.3d 661, 668 (5th Cir. 2002) (internal
citations and quotation marks omtted).
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“A conscious and infornmed decision on trial tactics and strategy
cannot be the basis for constitutionally ineffective assistance of
counsel unless it is so ill chosen that it perneates the entire
trial with obvious unfairness.”?® Furthernore, even if Hopper
establ i shes that Henphill’ s performance was deficient, he nust al so
establish that “prejudice caused by the deficiency is such that
there is a reasonable probability that the result of the
proceedi ngs woul d have been different.”?® To do this, Hopper nust
show that the prejudice rendered the trial “fundanentally unfair or
unreliable.”3°

Because defendants have a right to counsel at all critical
stages of a proceeding, 3 reasonable jurists mght debate whether
Henmphil |’ s decision not to attend the polygraph session or limt
the scope of the examnation falls outside the w de range of
objectively reasonable professional assi st ance. Because

confessions are “like no other evidence”?* and highly damaging to

2United States v. Jones, 287 F.3d 325, 331 (5th Cir.) (quoting
Garland v. Maggio, 717 F.2d 199, 206 (5th Cr. 1983)), cert.
denied, 123 S. C. 549 (2002).

2Ransom v. Johnson, 126 F.3d 716, 721 (5th Cr. 1997).

30)d. (quoting Lockhart v. Fretwell, 506 U S. 364 (1993)).

31Styron v. Johnson, 262 F.3d 438, 447 (5th G r. 2002)(interna
citations omtted).

32See Arizona v. Fulm nante, 499 U S. 279, 298(1991).
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a crimnal defendant,® reasonable jurists might also debate the
exi stence of actual prejudice in this case. Therefore, a COA is
warranted on this issue.

Despite our grant of COA, we find sufficient reason in the

record to affirmthe district court’s denial of habeas relief.?3

In Strickland, the Suprene Court stated that a fair assessnent of
counsel s performance requires a review ng court to “reconstruct
the circunstances of counsel’s chall enged conduct, and to eval uate
t he conduct from counsel’s perspective at the tine.”* Moreover,
there is a “strong presunption that counsel’s conduct falls within
the wi de range of reasonabl e professional assistance.”?36

We have hel d that counsel is not constitutionally ineffective
for failing to discover, and nake strategic decisions based on,
evi dence t hat a defendant consciously w thholds fromcounsel .? The
constitution does not require perfect know edge from counsel, and

we cannot eval uate Henphill’s conduct under the distorting | ens of

38l d. (internal citation omtted).

34This is not inconsistent with our decision to grant a COA on
this issue, because COA should be granted even when “every juri st
of reason m ght agree. . .that petitioner will not prevail.” See
MIller-El, 537 U S 322, 338 (enphasis added).

35St rickl and, 466 U.S. at 689.

%pPratt v. Cain, 142 F.3d 226, 231 (5th GCir. 1998)(citing
Wllians v. Cain, 125 F.3d 269, 276 (5th Gr. 1997)).

3"Lackey v. Johnson, 116 F. 3d 149, 152 (5th Cr. 1997); Bryant v.
Scott, 28 F.3d 1411, 1415 (5th Cr. 1994).
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hi ndsi ght.*® Hopper knew that the “Chip story” was fal se, began
cooperating with the police prior to having counsel appointed, and
still sought totalk to police after learning fromhis counsel that
the prosecution intended to seek the death penalty for the shooter.
Hopper also knew that Henphill’s acquiescence in his second
deci sion to cooperate with the police was based on her know edge of
only the “Chip story.” Yet, Hopper still made the decision to talk
to the police for a second tine. Wile in an ideal world, counsel
woul d have perfect knowl edge and unlimted tinme in which to
interview clients and fornulate trial strategy, that is not what
the constitution requires.® “W wll not find inadequate
representation nerely because, wth the benefit of hindsight, we
di sagree with counsel’s strategic choices."*

The Texas courts relied upon relevant and well -settl ed federal
precedent and noted that the choices made by Henphill were
reasonabl e based upon the information that she had before her, and
she kept Hopper reasonably inforned of the consequences of
cooperation with the police. Hopper’s failing of the polygraph

exam and subsequent confession were regrettable from a defense

8Strickland, 466 U.S. at 691.

%See Yarborough v. Gentry, ~ US _ , 124 S. C. 1, 6
(2003) (“[T] he Si xt h Amendnent guar ant ees reasonabl e conpet ence, not
perfect advocacy judged with the benefit of hindsight”)(internal
citations omtted).

“°Green v. Johnson, 116 F.3d 1115, 1122 (5th G r. 1997).
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perspective but al so reasonably unforeseeabl e under the totality of
circunstances. Therefore, finding no unreasonabl e application of

the Strickland deficient performance standard, and concl udi ng t hat

it need not consider the prejudice prong of the Strickland test in

the absence of a constitutionally deficient perfornmance,* the
district court properly denied habeas relief.

(2) Custodial Denial of Right to Silence and Counsel

Hopper al so seeks a COA on his claimthat his Mranda rights
were viol ated because Detective McGowan did not cease questi oni ng
Hopper when he asked “Can | go back and think about it?” during the
post - pol ygraph i ntervi ew on February 27, 1989. Hopper clains that
this failure renders the highly detailed and corroborated
confession he nade wthin nonents of asking that question
i nadm ssi bl e. Hopper argues that his question “Can | go back and
think about it?” is both a request to renmain silent and a request
for counsel and the adm ssion of his confession at trial therefore

violated his Mranda rights.

Under Mranda v. Arizona,* a statenent nmade by a person in

custody i s i nadm ssi bl e unl ess that person was i nforned that he has
the right to have an attorney present during questioning, the right

to remain silent, and that anything that the person says may be

1466 U.S. at 697.
2384 U.S. 436 (1966).
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used agai nst him* A person nmay wai ve these rights, so long as the
waiver is knowing and voluntary.* Mor eover, police nust
scrupul ously honor a person’s unanbi guous invocation of these
rights,% and once invoked, the police may not nmke any further
attenpts to elicit statenents fromthat person unless that person
initiates further comuni cation.“ But anbi guous assertions of the
right to counsel* and the right to silence*® are not sufficient to

trigger the cessation of police questioning. Under Davis v. United

States,? the test is whether a reasonable police officer would
understand the request to be an invocation of a constitutionally
guaranteed right under the circunstances in which the request is

made. °° In Davis, the Suprene Court held that a suspect ’'s

statenent, “Maybe | should talk to a |awer” uttered over an hour

231 d. at 444-45 (1966).
4“Moran v. Burbine, 475 U. S. 412, 421 (1986).

“Mranda, 384 U.S. at 473-74.

4®Edwards v. Arizona, 451 U S. 477, 484-85 (1981); M chigan v.
Jackson, 475 U. S. 625, 636 (1986).

4See Davis v. United States, 512 U. S. 452, 458-59 (1994).

48See Barnes v. Johnson, 160 F.3d 218, 224(5th Cir. 1999)(finding
no invocation of right to silence when viewed in light of the
suspect’s prior statenents and the fact that the suspect initiated
di scussion with police after hearing and waiving his Mranda
rights).

%512 U.S. at 458-59.
0| d.
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and a half into a custodial interrogation when he had previously
wai ved his Mranda rights was an anbi guous assertion of the right
to counsel.?® Expressly declining to “require |aw enforcenent
officers to cease all questioning” when a suspect nekes an
anbi guous or equivocal reference to an attorney,> the Court held
that once a suspect validly waived his Mranda rights, police
questioning could continue until the suspect “clearly requests an

attorney. "33

Because the application of the Davis test to Hopper’'s
statenents requires an assessnent of not only the words he spoke,
but al so a determ nation of what a reasonable police officer would
have understood those words to nean in the circunstances in which

Hopper spoke them > we find that reasonable jurists m ght debate

whet her the district court should have resolved the issue in a
different manner. Therefore, a COA is warranted on Hopper’s

M randa cl ai ns.

Despite our grant of COA on these clains, we find sufficient
reason in the record to affirm the district court’s denial of

habeas relief. Both the district court and the Texas state courts

*1See Davis, 512 U. S. at 458.
2| d. at 459-460.

=3l d. at 461.

512 U. S. at 458.
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consi dered whether the statenents nade by Hopper and his decision
to cooperate without the presence of his counsel were voluntary and
whet her the question “Can | go back and think about it?" was
sufficient torequire the cessation of the post-polygraph interview
under the Suprenme Court’s decision in Davis. Hopper does not
articulate a challenge to the voluntariness determ nati ons nade by
the Texas state court and the district court inthis case. He also
he does not challenge the district and state courts’ use of the
Davis test in determ ning whether his Mranda ri ghts were vi ol at ed.
Hopper does, however, contend that the courts unreasonably applied
clearly established federal |aw when they determned that his
confessi on was adm ssi bl e because his question “Can | go back and
t hi nk about it?” was too anbi guous to invoke his rights to remain

silent and to counsel. This court disagrees.

In this case, Hopper first contacted Detective MGowan on
Decenber 22, 1988 after he was arrai gned. Hopper made this contact
and offered to tal k before he had even been appoi nted counsel and
did, in fact, talk. After Hopper was appoi nted counsel, Hopper
still sought to cooperate and contacted the detective a second
tinme. Hopper, knowi ng that cooperation was only in his best
interest if he was not Rozanne’s killer, met wth the detective and
gave the police a second voluntary statenent on February 22, 1989.
Despite receiving a Mranda rights recitation on each occasi on, the

record shows that Hopper nmade no request for counsel and never

-19-



elected to sit there and sinply remain silent. It was not unti

his third neeting with Detective MGowan, on February 27, 1989,
after he: (1) took the polygraph; (2) was told he failed that
pol ygraph; (3)received another Mranda warning; and (4) agreed to
speak and spoke with Detective McGowan again w thout his counse

present, that Hopper asked “Can | go back and think about it?” Yet
this question cane not at the begi nning of that day’ s neeting or at
the initiation of a first custodial interview Instead it cane

after a fourth recitation of the “Chip story” and after Hopper was

confronted with a picture of Chip. When Detective MGowan
responded, “Andy, | want the truth now,” Hopper imediately
confessed to killing Rozanne Gail unas.

On direct appeal, as well as in the state habeas proceedi ngs,

the Texas courts applied the test set forth in Davis v. United

St at es®® and conpared Hopper’'s question to statenments found to be

anbi guous by Texas and ot her state courts.> Based on Davis and the

*512 U. S. at 459.

6See Ex Parte Hopper at pgs. 11, 12 (citing Dowhitt v. State,
931 S.W2d 244 (Tex. Cim App. 1996)(holding the statenents “I
can't say nore than that. | need to rest” not to be an invocation
of the right to silence); State v. Bey, 548 A 2d 887, 892 (N.J.
1988) (hol ding request to “lie down and think about what happened”
not a clear invocation of the right to silence); Delap v. Dugger,
890 F. 2d 285, 291-93 (11th Cr. 1989) (hol di ng a suspect’s questions
about the length of the interview and when he could | eave not an
invocation of the right to remain silent); State v. Bailey, 714
S.W2d 590, 593 (Mb. Ct. App. 1986) (hol di ng a suspect’s request for
“sonme time to think alone” not an invocation of the right to
silence)).
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conparison, the Texas courts held Hopper’s question was an
anbi guous i nvocation of his rights to counsel and sil ence under the
circunstances in which Hopper asked that question. The Texas
courts concl uded that under the rule set forth in Davis, the police
woul d not have reasonably understood that Hopper was invoking his
rights to counsel and silence, and therefore Hopper’ s subsequent

confession was adm ssible at his trial.

While Davis expressly applies to the question of whether a
def endant has invoked his right to counsel, neither the Suprene
Court nor this court has expressly held that Davis applies in cases
where the question is whether a person has invoked his right to
remain silent.® But this court has twice held that a state court
does not run afoul of clearly established federal |aw when it
applies Davis in such circunstances.® Mreover, if the statenent
“Maybe | should talk to a lawer” nmade in Davis is an anbi guous
request for counsel insufficient to warrant cessation of police
guestioning,® the question “Can | go back and think about it?”
uttered in the specific circunstances of this case is also an

anbi guous query which does not require that the interrogation

’See Soffar v. Cockrell, 300 F.3d 588, 594 (5th Cir. 2003)(en
banc) (internal citations omtted).

8See Barnes, 160 F.3d.at 224; Soffar, 300 F3d at 594 n.5.

9See Davis, 512 U. S. at 461.
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cease. 9

In |ight of our precedents® and the specific circunstances in
this case, we cannot conclude that the state courts unreasonably
applied clearly established federal |awin concl udi ng that Hopper’s
confession was adm ssible because he failed to clearly invoke
either his Mranda right to counsel or right to silence in order to

stop the police questioning. Therefore, we affirm the district

89Three of our sister circuits have determ ned that state courts
do not unreasonably apply clearly established federal |aw by using
Davis to determ ne whether a suspect has invoked his right to
silence. See, e.q., Janes v. Marshall, 322 F.3d 103, 108-09 (1st
Cir. 2003) (finding that a suspect’s negative answer to question “Do
you wsh to nmake a statenent at this tinme” anbi guous under the
circunstances where the suspect then answered “yes” to the
officer’s followup question, “Can | talk to you about what
happened toni ght?” and finding state court did not err in applying
Davis); Burket v. Angelone, 208 F.3d 172, 200 (4th Gr.
2000) (finding that “l just don’t think | should say anything” is an
equi vocal request toremainsilent); Caldwell v. Bell, 9 Fed. Appx.
472, 480 (6th Gr. 2001)(finding suspect’s answer “1’'d rather not”
when asked if he would talk to the authorities anbiguous under
Davis). Three nore have found that Davis directly applies to the
question of whether a suspect has invoked his right to silence .
United States v. Ramrez, 79 F.3d 298, 303 (2d G r. 1996) (appl yi ng
Davis to determne that a suspect’s silence in the face of two
guestions was not “even an equivocal invocation of his right to
remain silent” when the suspect answered many others and had
previously waived his Mranda rights); MG aw v. Holland, 257 F. 3d
513, 519 (6th GCr. 2001)(finding that while the test in Davis
applies to invocations of the right to silence, the suspect’s
statenent “I don’t want to talk about it” was an unanbi guous
assertion of her right to silence); Colenman v. Singletary, 30 F. 3d
1420, 1424 (11th Cir. 1994)(noting that prior 11the Circuit rule
requiring the cessation of all questioning even when a suspect
anbi guously invokes a Mranda right was overrul ed by Davis).

61See Barnes, 160 F.3d.at 224; Soffar, 300 F.3d at 594, 595
(discussing the “fairly strict” standards for evaluating clains in
habeas petitions that the rights to silence and/or counsel were
i nvoked) .

-22-



court’s denial of habeas relief with respect to both of Hopper’s

M randa cl ai ns.
(3) The Book Deal

Hopper contends that a COA should be granted on whether his

due process rights under Brady v. Maryland® as well as his rights

under the Sixth Amendnent confrontation clause were violated
because hi s def ense counsel was not infornmed that Detective McGowan
signed an agreenent to wite a book about the case prior to trial.
Hopper also contends that the existence of this book dea

constitutes structural error not subject to harm ess error review

under Brecht. W deny COA on these clains.

First, Hopper is not entitled to relief under the
confrontation clause. The Sixth Amendnent’s confrontation clause
is not so nmuch a requirenent for the disclosure of certain types of
evidence as it is a guarantee that a crimnal defendant have the
opportunity to physically face the individuals testifying agai nst
him?® Hence, the confrontation clause is not a guarantee for
ef fective cross-examnation.® Instead, it is a guarantee of an

opportunity for effective cross-examnation.® Only in instances

62373 U.S. 83 (1963).

63See Pennsylvania v. Ritchie, 480 U. S. 39, 51 (1987).

%4Del aware v. Fensterer, 474 U. S. 15, 19-20 (1985).

651 d.
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where cross-examnation is |limted by a specific statutory or
court-inposed restriction do the protections of the Sixth
Anendnent’s confrontation clause cone into play.® 1In this case,
t he non-di scl osure of the book deal was not due to the operation of
any Texas state |aw or any specific trial court’s ruling. Rather,
the non-disclosure was due to Detective MGowan's decision to
remain silent about the deal and there is no evidence that the
prosecution knew of the detective s conflict of interest until well
after Hopper’s trial. In light of these facts and the rel evant
Suprene Court precedent,® reasonable jurists could not debate
whet her Hopper’s claim based on the confrontation clause should

have been decided differently.

Second, Hopper has not established a Brady violation. In
Brady, the Suprene Court held that an accused’s due process rights
are viol ated when evidence that is material to either the guilt or
puni shmrent phase of a trial is suppressed.® Material evidence is
evidence that has a reasonable probability of altering the result
of the trial or sentence.® The neasure of that “reasonable

probability” for Brady clains is when the evidence suppressed, in

6Fensterer, 474 U.S. at 1920; Ritchie, 480 U S. at 53-54;
Kentucky v. Stincer, 482 U S. 730, 738 n. 9 (1987).

“Fensterer, 474 U.S. at 1920; Ritchie, 480 U S. at 53-54;
Kentucky v. Stincer, 482 U S. 730, 738 n. 9 (1987).

Br ady, 373 U.S. at 87.
9Bagl ey, 473 U.S. at 682.

- 24-



light of the entire record, underm nes confidence in the verdict or
sentence inposed.’® Under Brady, the prosecution is required to
provide the defense any available exculpatory evidence or

i npeachnent evi dence. "t

In order to state a claimunder Brady, a habeas petitioner
must establish that: (1) the prosecution suppressed evidence; (2)
the evidence was favorable to the accused because it was
excul patory or inpeaching; (3) the evidence was material to either
guilt or punishnent. Because Brady’'s suppression prong
enconpasses evi dence wi thhel d by the police evenif the prosecution
was unaware of its existence, ® Texas conceded at the state habeas
proceeding, as it does here, that the book deal evidence was
suppressed and coul d have been used to i npeach Detective McGowan’s
t esti nony. The rel evant question then becones whether the book

deal evidence is materi al

Both the state habeas court and the district court found that
it was not. Both courts | ooked at the entirety of the record
whi ch i ncluded testinony regardi ng Hopper’s confession by a police

of ficer other than Detective McGowan, a jail house confession, and

Ol d.; Kyles v. Witney, 514 U S. 419, 433-37 (1995).

United States v. Bagley, 473 U.S. 667, 682 & 683-84 (1985).

?See United States v. Ellender, 947 F.2d 748, 756 (5th Cir.
1991) (internal citations omtted).

Kyl es, 514 U.S. at 438.
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a letter admssion of guilt, as well as strong physica

corroborating evidence. The courts also noted that the timng of
Det ecti ve McGowan’ s book deal, which was not formalized until after
Hopper’s arrest and confession, did not support an inference of
i nproper purpose in the detective’'s investigation or trial
testinony. Furthernore, both courts exam ned the nature and ti m ng
of the conpensation received by Detective McGowan as a result of
t he book deal and concl uded that none of the conpensation received

was tied to or affected the outcone of Hopper’s trial.

This court has held that a materiality determ nation regarding
wi t hhel d i npeachnent evidence requires a court to | ook to whether
the testinony of the w tness who would have been inpeached was
corroborated by ot her evidence.’™ As the state habeas court and the
district court duly noted, the vast majority of Detective McGowan’s
testinony was corroborated. In addition to Hopper’s police
confession, there was also a jailhouse confession and a letter
admtting his guilt. Furthernmore, not only was there physica
evi dence corroborating Hopper’s confession, such as the gun, Hopper
did not contest at the guilt phase of the trial that he shot the
victim Instead, he argued that the shots fired were not the cause
of her death. Hopper has alleged no new facts, such as evidence

that Detective McGowan planted evi dence or influenced the content

"“Kopycinski v. Scott, 64 F.3d 223, 226 (5th Cr. 1995)(citing
United States v. Weintraub, 871 F.2d 1257, 1262 (5th Gr. 1989)).
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of Hopper’s confession, that underm ne the confidence of Hopper’s
guilty verdict. And Hopper articulates no argunent that the
exi stence of the book deal had any effect on his death sentence.
Therefore, under these case facts, reasonable jurists could not
debate whether the evidence of Detective MGowan’s book deal was
sufficiently material to nake out a Brady claim or that the
district court should have resolved this issue in a different
manner. Accordingly, we deny Hopper’'s request for a COA on this

claim

Finally, Hopper argues that the existence of the book deal
constitutes structural error warranting i mredi ate reversal of his
conviction. As the district court noted, the cases Hopper used to
support this claimare factually distingui shable and do not stand
for the proposition that the existence of a nedia deal 1is
structural error per se. In fact, the Suprene Court has only
identified a precious few circunstances that qualify as structural
error.’” None of these rare circunstances are present in this case.
Furthernore, the Suprene Court has also noted that nost trial
errors of constitutional nmagnitude should “be quantitatively

assessed in the context of other evidence presented in order to

“See Fulmnante, 499 U S at 309 n.8(quoting Chapman V.
California, 386 U S. 18, 24 n.8 (citing Payne v. Arkansas, 356 U S.
560 (1956) (coerced confession); G deon v. Wainright, 372 U. S. 335
(1963), (right to counsel); Tuney v. Ghio, 273 U S. 510 (1927)

(inmpartial judge))).
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determ ne whether its adm ssion was harnl ess beyond a reasonabl e
doubt.”’ And in denying Hopper’'s request for COA on this issue
under Brady we have found that Hopper has not nade a substanti al
showng that he was denied any constitutional right. Thus,
reasonable jurists could not debate whether the district court’s
di sposition of this clai mshould have been resol ved differently and

the request for COA is concomtantly denied.
CONCLUSI ON

Wth respect to Hopper’'s clainms that Henphill provided

i neffecti ve assistance of counsel under Strickland v. Washi ngton

and that his Mranda rights were violated when his confession was
admtted at trial, we GRANT his application for COA But we
conclude that the district court did not err in denying habeas
relief on these clains, and we therefore AFFIRM the district
court’s denial of relief. W also DENY Hopper’s application for
COA on his other clains. Therefore, we lack jurisdiction to review

the district court’s denial of habeas relief as to these cl ai ns.

COA GRANTED I N PART; COA DENI ED | N PART; AFFI RVED

See id. at 307-08.
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