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The appellant in this interlocutory appeal chall enges
the district court’s order denying his notion for summary
judgnent on qualified imunity grounds. After considering the

appellant’s i ssues and the parties’ argunents, this Court

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



determ nes the district court erred by denying the appellant’s
nmotion regarding the plaintiff’s false arrest claim but
determ nes the Court has no jurisdiction to address the
appellant’ s i ssue regardi ng the excessive force claim
Fact ual Background

The lawsuit underlying this appeal arose fromthe arrest of
the appellee, Mary Ann Trevino Burroughs (Burroughs), for driving
whil e intoxicated. The appellant, Trooper Kevin Hunt, arrested
Burroughs after she rolled her vehicle in a one-vehicle accident.
Al t hough Burroughs left the accident scene, Hunt |ater
i ntervi ewed Burroughs and concl uded that Burroughs was
i nt oxi cated when she wecked her vehicle. Hunt then placed
Bur r oughs under arrest.

Burroughs subsequently sued Hunt under section 1983 for
allegedly violating her right to be free fromfalse arrest and
t he excessive use of force. |In response, Hunt noved for sunmary
judgnent on qualified immunity grounds. The district court,
however, denied the notion w thout specifying the basis of the
ruling. Hunt appeal ed and nmai ntai ns on appeal that the district
court relied on immterial issues of fact in denying his notion.

Standard of Revi ew

This Court does not have jurisdiction to review

interlocutory appeals fromthe denial of summary judgnent based

on qualified imunity grounds when the appeal challenges the



district court’s ruling that genuine issues exist concerning
material facts. See Jones v. Collins, 132 F.3d 1048, 1051-52
(5th Gr. 1998). The Court, however, has jurisdiction over
appeal s that chall enge questions of |law, such as the materiality
of factual issues. See Bazan v. Hidalgo County, 246 F.3d 481,
490 (5th Gr. 2001). The determ nation of whether a defendant’s
conduct was objectively reasonable is a question of |aw, but that
question of law can only be reviewed when there are no underlying
genui ne issues of material fact. I1d. This Court has
jurisdiction over the first issue presented in this appeal
because that issue turns on a question of |aw that can be deci ded
on undi sputed material facts. See Gonzales v. Dallas County,
Tex., 249 F.3d 406, 411 (5th Gr. 2001).
The False Arrest Caim

In his first issue, Hunt maintains he is entitled to
qualified imunity on Burroughs’s fal se arrest claimbecause he
reasonably believed Burroughs had commtted the of fenses of
driving while intoxicated and failing to report a vehicle
accident. For a defendant to be entitled to qualified i munity,
the district court nmust first determ ne whether the plaintiff
alleged a violation of a clearly established right—-a question not
in dispute here, and then determ ne whet her the defendant
official’ s conduct was objectively reasonable in light of clearly

established law at the tine of the alleged violation. See



Fontenot v. Cormer, 56 F.3d 669, 673 (5th Gr. 1995); see al so
Siegert v. Glley, 500 U S. 226, 231-33 (1991). An officer acts
W th objective reasonabl eness in arresting a person if he has
probabl e cause to believe the person has comnmtted a crim nal

of fense. See Grahamv. Connor, 490 U. S. 386, 396 (1989) (stating
Fourth Amendnent is not violated by an arrest based on probable
cause). In the instant case, uncontroverted summary judgnent

evi dence shows Hunt had probabl e cause to arrest Burroughs for
driving while intoxicated.

The summary judgnent evidence shows that at the tine he
arrested Burroughs, Hunt knew that Burroughs was involved in a
one vehicle roll-over accident; the accident occurred very early
on a Sunday norning; Burroughs did not report the accident to
police, but sought assistance froma friend; shortly after the
acci dent, Burroughs had an odor of al cohol on her breath;
Burroughs was uncooperative with Hunt’'s efforts to conduct a
sobriety test; and faced with instruction to put her drink down
for the test, Burroughs chose instead to go to jail. Although
Burroughs mai ntains a question of fact exists about whether Hunt
had probabl e cause to arrest her, apparently because Hunt did not
observe her driving her vehicle in an intoxicated state, Hunt’s
observations would | ead a reasonable officer to conclude that
Burroughs had been intoxicated at the tinme of her accident. As a

result, Hunt was entitled to sunmary judgnment on qualified



i Mmuni ty grounds.
The Excessive Force C aim

In her conplaint, Burroughs alleged that Hunt used excessive
force during her arrest and caused injury to her left shoul der
and right ankle. In his remaining issue, Hunt maintains the
district court erred in denying his notion for sunmary j udgnment
on Burroughs’s excessive use of force claimbecause he did not
cause Burroughs’s injuries. To prevail on her excessive force
claim Burroughs was required to prove: (1) sone injury (2) which
resulted directly fromthe use of force that was clearly
excessive to the need and (3) the force used was objectively
unreasonable. See WIllians v. Braner, 180 F.3d 699, 703 (5th
Cr. 1999); Dunn v. Denk, 79 F.3d 401, 403 (5th GCr. 1996).
Al t hough Hunt maintains the uncontroverted sunmary j udgnment
evi dence indicates he did not cause Burroughs’s injuries, the
summary judgnent evidence raises at |east two questions of
material fact that preclude this Court’s jurisdiction. The
evi dence indicates the follow ng facts.

After Hunt arrested Burroughs, Hunt escorted Burroughs into
the jail. Once she was inside the jail, Burroughs grabbed onto a
barred door and refused repeated orders to let go of the bars.
Three officers were involved in pulling Burroughs away fromthe
bars. Although Hunt testified in his deposition that he assisted

with renoving Burroughs fromthe bars by pulling on Burroughs’s



right armand the other two officers pulled on Burroughs' s |eft
arm Sergeant Tobias indicated in his incident report that Hunt
“put [Burroughs’s] left arm behind [ Burroughs’s] back and
[ Burroughs] held on to the bars with her right hand .
O ficer Medina and Oficer Hunt then pulled on [Burroughs’s] |eft
arm maki ng her release her grip of the bars.” Al though Tobi as
did not recall these details during his deposition, this evidence
is sufficient to raise two questions about the cause of
Burroughs’s shoulder injury—-that is, did Hunt pull on Burroughs’s
left arm and whether that action was the direct cause of
Burroughs’s injury to her left shoulder. These questions deprive
this Court of jurisdiction over Hunt’s issue about Burroughs’s
excessive force claim As a result, the Court wll dismss this
i ssue.
Concl usi on

Because uncontroverted summary judgnent evi dence shows Hunt
had probabl e cause to arrest Burroughs for driving while
i ntoxi cated, Hunt was entitled to summary judgnent on Burroughs’s
fal se arrest claim Consequently, the district court erred by
denying Hunt’s notion for summary judgnent on that claim As a
result, this Court REVERSES that portion of the district court’s
order denying Hunt’s notion for sunmary judgnent on Burroughs’s
fal se arrest clai mand RENDERS judgnent in favor of Hunt as to

that claim



Hunt, however, was not entitled to summary judgnent on
Burroughs’ s excessive force claimbecause questions of materi al
fact exist about the cause of Burroughs’s injuries. Because the
guestions about the cause of Burroughs’s shoul der injury preclude
this Court’s jurisdiction, the Court DI SM SSES t hat portion of
Hunt’ s appeal challenging the district court’s order denying his
nmotion for summary judgnment on Burroughs’s excessive force claim
Because the excessive force claimremains unresol ved, the Court
REMANDS this case to the district court for further proceedings.

REVERSED and RENDERED in part; DI SM SSED in part; case REMANDED



