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After federal habeas relief was denied Texas state prisoner
Jacki e Barron WI| son, concerning a Texas capital nurder conviction
for which he received a death sentence, the district court declined
to grant hima Certificate of Appealability (COA). See 28 U S . C
§ 2253(c). Accordingly, WIson seeks a COA fromthis court, asking
that we certify five issues for appeal: (1) whether the district

court erred in not conducting an evidentiary hearing to determ ne

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



whet her agreed-prospective-juror excusals, pursuant to Texas | aw,
violated the Equal Protection C ause of the Fourteenth Amendnent
and (2) whether such agreed conduct violated that clause; (3)
whet her the evidence was | egally sufficient to show specific intent
to cause death; and (4) at trial and (5) on appeal, whether WI son
recei ved ineffective assistance of counsel. Each COA request is
DENI ED
| .

Early on the norning of 30 Novenber 1988, the body of a five-
year-old girl was found in a renote area. She had been ki dnapped
from her bedroom earlier that norning; sexually assaulted
(including anally-raped and sone form of vaginal penetration);
asphyxiated (snothered or strangled); and run over by an
aut onobi | e.

Around 8:00 a.m that day, the victim s nother di scovered her
daughter was m ssing. The wi ndow above the child s bed was raised
and the gl ass pane broken.

The nedi cal exam ner determ ned that the cause of death could
be attributed to: a mmjor crush-force injury to the head, caused
by the tire of an autonobile running over it; and asphyxiation from
snothering or strangulation. Either was sufficient to cause her
deat h. Bruising indicated the victimwas still alive both when

sexual | y-assaul ted and when run over by the vehicle.



WIlson knew the victim He had recently lived in the
apartnment conplex (the apartnents) where the victimlived wth her
nmot her, brother, and Ilive-in Dbabysitter. Wlson was an
acquai ntance of both the nother and the babysitter. (WIson was
not living at the apartnents at the tinme of the nurder.)

On 29 Novenber, the evening prior to the victims death,
Wl son consuned alcohol, marijuana, and cocaine. Later that
eveni ng, Wl son was seen driving an autonobile in the direction of,
and was placed at, the apartnents, including in one of them after
m dni ght (early norning of 30 Novenber; the victimwas found | ater
t hat norning).

Wlson’s fingerprints were found on both sides of pieces of
glass fromthe victim s broken bedroomw ndow. Tire tracks on the
victims body matched two distinct types of tires that were on the
autonobile WIlson admtted to driving the night before, and early
nmorni ng of, the nurder. Hair found on the undercarriage of the
vehicle and inside it had the sane characteristics as the victins
hair, and carpet fibers from underneath the autonobile matched
those fromthe carpet inside it. WIson, a Hspanic nale, could
not be excluded as the contributor of DNA found on the victim(one
in 2083 Hi spanic mal es shared characteristics of DNA found on anal
swab). A chest or pubic hair recovered fromthe victinms genital
area was determ ned to be Mngoloid, a racial group that includes

Hi spani cs.



Wl son was convicted on 27 Septenber 1989 of nurder in the
course of a kidnapping, a capital offense under Texas Penal Code §
19.03(a)(2); he was sentenced to death. The Texas Court of
Crim nal Appeals reversed the conviction and remanded t he case for
anewtrial. WIsonv. State, 863 S.W2d 59 (Tex. Crim App. 1993)
(State’s chal l enge-for-cause of venire nmenber constituted
reversible error).

At the remand trial in 1994, WIson was again convicted and
sentenced to death. The Court of Crimnal Appeals affirned.
Wlson v. State, No. 71,947 (Tex. Cim App. 13 Feb.), cert.
deni ed, 522 U.S. 829 (1997).

Wlson filed a state habeas application in June 1997. The
next February, finding no controverted, previously unresolved
facts, the convicting court entered an order, inter alia, denying
Wl son an evidentiary hearing; that Septenber (1998), it adopted
the State’s proposed findings of fact and conclusions of law in
their entirety. The Court of OCrimnal Appeals, adopting the
convicting court’s recommended findings and conclusions, denied
relief. Ex Parte WIlson, No. 40,438-01 (Tex. Crim App. 31 Mar.
1999) .

Wlson filed for 28 U S.C 8§ 2254 federal habeas relief in
January 2000. Following the State’s noving for sunmary | udgnent,
the matter was referred to a nmagistrate judge, who submtted an

extrenely conprehensive report, with a recommended deni al of habeas



relief. Wlson . Cockrel |, No. 3:99- CVv- 809, Fi ndi ngs,
Concl usi ons, and Recommendati on of the Magi strate Judge (N. D. Tex.
31 July 2002) (Magistrate Judge’s Report). The district court
adopted that report and denied relief. Wl son v. Cockrell, No.
3:99- CVv- 809, Or der Adopti ng Fi ndi ngs, Concl usi ons, and
Recommendati on of U S. Magi strate Judge (N. D. Tex. 25 Sept. 2002).

In Decenber 2002, the district court denied WIson's COA
request.

1.

W1 son seeks review of the denial of habeas relief. As
required by the Antiterrorism and Effective Death Penalty Act
(AEDPA), he first seeks the requisite COA;, without a COA, we | ack
jurisdiction over the appeal. 28 U S. C. 8§ 2253(c)(1)(A.

In determning whether a COA should issue, we nust decide
whet her W1 son “has nmade a substantial showing of the denial of a
constitutional right”. 28 U . S.C. 8§ 2253(c)(2). This “includes
[ hi s] showi ng that reasonabl e jurists coul d debate whether (or, for
that matter, agree that) the petition should have been resol ved in
a different manner [by the district court] or that the issues
presented were adequate to deserve encouragenent to proceed
further”. Slack v. MDaniel, 529 U S. 473, 484 (2000)(interna
gquotations and citations omtted).

A COA determ nation “requires an overview of the clainms in the

[federal] habeas petition and a general assessnent of their



merits”; again, in this regard, we nust “look to the D strict
Court’s application of AEDPA and ask whether that resolution was
debat abl e anongst jurists of reason”. Mller-E v. Cockrell, 537
US 322, , 123 S. C. 1029, __ , 154 L. Ed. 2d 931, 950 (2003).
This threshold inquiry “does not require full consideration of the
factual or |egal bases adduced in support of the clains. In fact,
[ AEDPA] forbids it”. Id.

Accordingly, to obtain a COA, WIson need not show that his
appeal wll succeed. | d. On the other hand, there is no
requi renent that a COA nust al ways issue. Id. “A prisoner seeking
a COA nust prove sonething nore than the absence of frivolity or
the existence of nere good faith on his or her part”. | d.
(internal quotations and citation omtted).

A

Wl son requests a COA for each of two issues involving agreed
prospective-juror excusals pursuant to TeEx. Cooe CRRMm Proc. 8§ 35. 05:
(1) whether the district court erred by not holding an evidentiary
hearing before ruling on the issue; and (2) whether the agreed
excusal s violated the Equal Protection C ause.

Regardi ng the factual basis for these clains, WIson all eges:
the venire consisted of approximately 840 persons; of these
prospective jurors, 166 Ilisted thenselves as black and 40,
Hi spanic, on the questionnaires; the State and defense agreed to

excuse nore than 600 venire nenbers prior to questioning, pursuant



to their answers to those questionnaires; and, after the agreed
excusals, only tw black and three Hi spanic venire nenbers
remai ned. (The questionnaires are not part of the record.
| nstead, WIson has submtted two affidavits froml aw students who
exam ned them)

O the black and Hi spanic potential jurors who renai ned after
the excusals, none served on the jury. Two of those three
remai ni ng Hi spanic venire nenbers were chal |l enged for cause by the
defense, with WIson agreeing on the record to one of the
di sm ssal s. Over WIlson's objection, the third, and final,
Hi spanic venire nenber was dism ssed, based on a challenge for
cause by the State, because she could neither read nor wite
Engl i sh. Both remai ning black venire nenbers were perenptorily
chal | enged by the State.

At one point during voir dire, WIlson protested in open court:

[We can’t get no [sic] Hispanics up there.
They keep excusing all Hi spanics. All bl acks,
all whites. Anything the State goes wth

they start being real lenient on the jury. M
attorney seens to follow right along wth
them Wat the hell aml| sitting here for? |
know |'m going to get railroaded again just
like | didthe first time, so what the hell am
| sitting here for, then?

Wl son clains an equal protection violation because of the
agreenent to exclude al nost all Hi spanic and bl ack venire nenbers.

He al so contends that no court has fully adjudicated this claim

because no evidentiary hearing has been held.



In his state habeas petition, WIlson first raised an equal
protection claimbased on the excusal s; he contended t he agreenent
to excuse violated his equal protection rights under Mta v.
Johnson, 99 F.3d 1261 (5th Cr. 1996), vacated on other grounds,
105 F. 3d 209 (5th Gr. 1997) (equal protection violation where al
bl ack venire nenbers excused by agreenent). He did not contend
that the excusals violated Batson v. Kentucky, 476 U S. 79 (1986)
(perenptory chal | enges based on race viol ate equal protection); on
the other hand, he did contend he had shown a prinma facie case of
race discrimnation, as is required under the Batson franmework.

For the state habeas proceeding, the State presented
affidavits from the trial judge, three district attorneys, and
def ense counsel, who were involved in the jury selection; they
of fered race-neutral reasons for excusing venire nenbers in this
fashion. The affidavits explained: the prosecution and defense
woul d participate in “trading conferences” in which the parties
woul d, after reviewng the juror questionnaires, decide which
potential jurors to excuse by agreenent; the conferences were held
in an effort to conduct “an efficient voir dire”; the discussions
regardi ng which potential jurors to excuse “centered strictly on
[their] answers to the various questions on the questionnaire and
not on [their] race”; the parties generally would “trade”, or agree
to excuse, on the basis of answers to the death penalty question;

specifically, potential jurors who answered “1" (appropriate in al



mur der cases) were excused along with jurors who answered “4" or
“5"(reluctance or unwi |l li ngness to i npose) and “6" (none of above);
this was common practice, because it was thought these potenti al
jurors woul d not survive chall enges for cause; and potential jurors
who answered the death penalty question “2" or “3" were al so traded
if their answers to other questions disqualified them

Wt hout conducting an evidentiary hearing, the court of
conviction (but not the trial judge) rejected WIlson’'s Mata cl aim
as stated, the Court of Crimnal Appeals adopted that court’s
findings and concl usi ons. It found: the affidavits described
above were believable and credible; and the agreed excusals were
based on either responses to the general death penalty question or
answers to various other questions. It determned Wlson “failed
to present any credi bl e evidence of an explicit or even aninplicit
agreenent” between the prosecutor, the defense counsel, and the
judge to exclude potential jurors based on race or any evidence
that the parties engaged i n purposeful discrimnation or collusion.
It al so determned: W I1son failed to prove he had not consented to
his attorneys’ actions or the agreed excusals; he did not tinely
object to the clained exclusions; and, therefore, he invited any
error.

Regarding a possible Batson claim the Court of Crimnal
Appeal s determ ned the claimwas not properly preserved and thus

was not cogni zabl e on habeas review. Regardless, it found WIson



had failed to prove any potential jurors were inproperly excused
based on race and concluded, as a matter of law, that WIson had
failed to establish a prima facie case of discrimnation.

As noted, the district court adopted the magistrate judge's
report. It assuned, w thout deciding, that WIlson had standing to
raise the Mata claim on behalf of the potential jurors; it also
assuned his earlier-quoted protest during voir dire preserved that
claim On the nerits, it distinguished Mata: “unl i ke Mata,
[WIlson] has presented no evidence that there was an agreenent
between the parties ... to excuse potential jurors on the basis of
their race”. See Magistrate Judge’'s Report at 10-11 (enphasis in
original). It found the agreed excusals also resulted in the
om ssion of a |large nunber of non-mnorities fromthe venire, and
“IWithout nore than a showing that the agreed excusals had an
inpact on the racial nake-up of the jury, [WIson] has not
establ i shed an Equal Protection clai munder Mata”. See id. at 11.

As noted, the district court also reviewed the claim under
Batson. “Gv[ing WIson] the benefit of the doubt”, it “assuned”,
W t hout deciding, that he had preserved the Batson claimthrough
hi s above-quoted protest and determ ned the statistical data was
sufficient to establish a prima facie case of purposeful
discrimnation. See id. at 12. It held, however, that, through
the earlier-described affidavits presented for the state habeas

proceeding, the State “net its burden of producing evidence that

10



t he agreed excusal s were nade for reasons other than race”. See id
at 12-13. It noted that the trial record supported these reasons
and denonstrated | ack of collusion: e.g., defense counsel objected
to the State’'s chal |l enge-for-cause of a prospective Hi spanic juror
on Batson grounds; and the State accepted a Hispanic juror to serve
on the jury who was ultimately successfully challenged by the
defense. See id. at 13.

For these reasons, the district court concluded that the state
court’s determnation “that [Wlson] had failed to establish an

equal protection violation under either Mata or Batson” was not “an

unr easonabl e application of, nor contrary to, federal law. See
i d.
1

Wl son first requests a COA for whether the district court was
required to conduct an evidentiary hearing on the agreed-excusals
issue. W/Ison requested, but did not receive, such a hearing in
district court. (As noted, WIson had al so requested, but failed
to receive, one in state court.)

The district court found WIlson did not fail to develop his
factual claim in state court and was thus eligible for an
evidentiary hearing. See 28 U S.C. 8§ 2254 (e)(2) (if petitioner
failed to develop facts in state court, no evidentiary hearing
except under certain circunstances). Nevertheless, it noted that,

to obtain a hearing, a habeas petitioner has to show either a

11



factual dispute which, if resolved in his favor, would entitle him
to relief or a factual dispute that would require devel opnent in
order to assess the claim See Magistrate Judge’s Report at 14-15
(citing Murphy v. Johnson, 205 F.3d 809, 815 (5th Gr.), cert.
deni ed, 531 U. S. 957 (2000); Robison v. Johnson, 151 F.3d 256, 268
(5th Gir. 1998), cert. denied, 526 U.S. 1100 (1999)).

The district court determned WIlson was not entitled to a
hearing. He “ha[d] not alleged any factual dispute with regard to
this clainf and “failed to even all ege, nuch | ess present evi dence,
that the statenents nade in the affidavits submtted by the parties
inthe case are incorrect or not worthy of belief”. See id. at 15.

Section 2254 (e)(2) allows habeas evidentiary hearings in
certain instances; it does not require them The denial of an
evidentiary hearing is reviewed only for an abuse of discretion.
E.g., dark v. Johnson, 202 F.3d 760, 765-66 (5th GCr.), cert.
denied, 531 U S. 831 (2000); MDonald v. Johnson, 139 F.3d 1056,
1060 (5th Gr. 1998) (whether hearing required commtted to
district court’s discretion).

Assum ng the district court could have granted an evidentiary
heari ng pursuant to 8 2254 (e)(2), the question for COA purposes is
whet her reasonable jurists could find that the district court
abused its discretion in declining to grant one. Because W/I son

did not allege that the affidavits were incorrect and no factual
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i ssues were before the district court, reasonable jurists woul d not
debate this issue.
2.

Concerni ng the agreed excusal s, Wl son next requests a COA for
the cl ai ned equal protection violation. He contends the Court of
Crim nal Appeal s was unreasonable inits application of federal |aw
because it held, contrary to the subsequent hol ding of the federal
district court, that Wlson did not state a prima facie case of
di scrimnation for the excusals.

Wl son has not shown, however, that jurists of reason would
debate the ultimte conclusion of both the state habeas court and
the federal district court: that the excusals were not based on
race in violation of either Mata or Batson. Jurists of reason
woul d not disagree with the district court’s conclusion that, in
this regard, the state courts reasonably applied federal |aw

B

Wl son next requests a COA for whether the evidence was
legally sufficient to show specific intent to cause death; such
intent nust be proved beyond a reasonable doubt for a capita
mur der convi cti on.

The evidence at trial denonstrated, inter alia: the victim
was ki dnapped fromher bedroomand viciously raped; the victi mknew
(and could identify) WIson, because he had Ilived in the

apartnents, was an acquaintance of the victimis nother and
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babysitter, and at a birthday party earlier that year, had touched
the victim s hair and spoken to her (causing her to jerk away); the
cause of death was bot h asphyxi ation and a maj or crush force injury
to the head, caused by an autonobile tire running over it; the
victimwas found in a renote, secluded area; the asphyxiation and
maj or crush force injury were “fairly close together in tine”; the
body was directly in front of the vehicle prior to being run over;
the rear tires of the vehicle Ileft an acceleration mark
approxi mately 29 feet froma pool of bl ood (where the victim s head
was |located), in a direct line with the victims body; and the
police believed that, fromthis di stance, the driver woul d have had
anple tine to avoid an object.

Wl son contends the evidence was not legally sufficient to
prove his intent to kill the victim because, given the evidence,
any nunber of other scenarios are equally plausible. He notes that
the State was unable to prove the exact circunmstances surroundi ng
the death and suggests he may have snothered the victimwth his
hand in an effort to quiet her while he sexually assaulted her (but
did not intend to kill her) and may have run over her with his
autonobile in an effort to | eave the scene qui ckly (again, w thout
intent to kill her).

Wlson first raised this claim on direct appeal. Appl yi ng
Jackson v. Virginia, 443 U S. 307 (1979) (establishing standard for

sufficiency), the Court of Crim nal Appeals, view ng the evidence
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“Iin the [requisite] light nost favorable to the verdict”, had “no
troubl e concluding that any rational trier of fact could concl ude
beyond a reasonabl e doubt that [WIson] intentionally caused the
death of the victimeither by strangulation or running over the
victimwth [an autonpbile]”. WIson, No. 71,947 at 1-2.

Wl son raised the sane issue in his state habeas proceedi ng.
The Court of Crim nal Appeals determned, as a matter of |aw, that,
because it had al ready consi dered and rejected this i ssue on direct
appeal, Wl son was procedurally barred fromraising it in his state
habeas applicati on. Nevertheless, it |ikew se determ ned, as a
matter of law, that the evidence was legally sufficient on the
i ssue of intent.

The district court noted that, “under the Jackson standard, a
federal habeas court may find sufficient evidence to support a
conviction even though the facts may also support another
reasonabl e hypot hesis consistent wwth a claimof innocence”. See
Magi strate Judge’s Report at 16 (citing G bson v. Collins, 947 F. 2d
780, 783 (5th Cir. 1991), cert. denied, 506 U S. 833 (1992)). It
determ ned, under that standard:

[Alny rational jury could have found beyond a
reasonable doubt that [WIson], when he
ki dnapped a girl who knew himin the m ddl e of
the night from her hone, anally raped her
ei ther before or after he took her to a renote
locationwith little or no traffic, suffocated
her so severely that the suffocation in and of
itself was fatal, placed her in a grassy field

several feet from the nearest road either
before or after suffocating her, and ran her

15



over with a car parked several feet from her

body in such a manner that the vehicle left

tire marks on both her shoulder and her |eg

and caused a fatal wound to her head, intended

for her to die either by suffocation or by

being hit by his car.
ld. at 17-18. (bserving that the Court of Crimnal Appeals, on
direct appeal, had held the evidence legally sufficient on intent
to kill, the district court concluded this was not an unreasonabl e
application of the Jackson standard. See id. at 18.

Wl son contends the district court failed to address his
contention that, when the circunstantial evidence is “anbi guous”
wWth respect to the applicable cul pable nental state, rather than
in conflict (i.e., where there is circunstantial evidence to
support nore than one inference), and the State presents no further
circunstantial evidence that, if credited, would resolve the
anbi guity, due process will not tolerate a capital conviction. He
contends the State failed in its burden of production on the issue
of intent, as well as in its overall burden of proof.

Again, the State need not disprove every hypothesis, so |ong
as it produces evidence that allows a reasonable jury to infer the
el emrents of a crine beyond a reasonabl e doubt. See, e.g., G bson,
947 F.2d at 783. Jackson instructs that “a federal habeas court
faced with a record of historical facts that supports conflicting

i nferences nust presune —even if it does not affirmatively appear

inthe record —that the trier of fact resol ved any such conflicts
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in favor of the prosecution, and nust defer to that resolution”.
443 U. S. at 326.

Wl son offers no legal theory or factual basis to support a
distinction between “conflicting” and “anbiguous” evidence.
Jurists of reason would not debate the district court’s
determ nation that the Court of Crim nal Appeal s reasonably applied
Jackson. In other words, reasonable jurists would agree with the
district court’s determnation that the Court of Crimnal Appeals
was reasonable in determning that the evidence, viewed in the
Iight nost favorable to the conviction, was sufficient to allow a
reasonable juror to find, beyond a reasonabl e doubt, the requisite
intent to kill.

C.

Wlson’s two final COA requests concern the effectiveness of
his counsel both at trial and on appeal. Restated, he clains
ineffective assistance at each stage. See Strickland .
Washi ngton, 466 U. S. 668, 684-86 (1984) (to establish ineffective
assi stance, defendant nust show defi ci ent performance and resulting
actual prejudice).

1

Wlson’s COA request for clained ineffective assistance at
trial centers on tw failures to object (concerning the requisite
intent for a capital murder conviction) that he insists

collectively caused prejudice. First, trial counsel did not object

17



to portions of the prosecutor’s closing argunent urging the jury to
convict Wlson of capital nurder or nothing at all (rather than the
| esser included offense of felony nurder). Second, trial counsel
did not request that the instruction defining “intent” make cl ear
that the jury could not find WIlson’'s objective was to cause death
nmerely because it was his objective to engage in the conduct that
di d cause deat h.
a.

The jury was charged that it was authorized, should it find
Wl son not guilty of capital murder, to convict himof the | esser
i ncl uded-of fense of felony nurder. The prosecutor nmade the
followng remarks in rebuttal closing argunent, w thout objection:

You can stand up here all day |ong and
you can downplay all this physical evidence
that you want to, but 1'Il tell you one thing,
[ def ense counsel] tells you he doesn’'t have
t he burden of proof and he’s right about that.
| have the burden of proof and | have the
facts. And |I’'Il take ny burden of proof and
my facts any day. And folks, if you cannot
convict this man right here based on the
evi dence that you got in the courtroom then
when you |eave don’'t you find himguilty of
sonething lesser. If you can’t find this man
guilty of specifically intending to kill that
little girl, then you sign that not qguilty
form and you let himwalk out the door with
you.

And if you cannot convict this man for
killing that little girl on the week and a
hal f’s worth of evidence you have had in this
courtroom then when you | eave here and wal k
out with him you go call your senator and
your representative because the next tine they
meet down in Austin you tell them we' re not

18



convi cting anybody anynore in Dallas County
unl ess we have got a vi deotape of the offense,
because it doesn’'t get any better than this,
f ol ks.

* k%

You can turn your head to it and you can
ignore it, but it’s not going to go away.
[ Def ense counsel] has told you over and over
about that’s your business if you want to
believe this and that’s your business if you
want to believe that. Well fol ks, your
business is this. You [sic] business is to
see that Jackie WIson stands in this
courtroomand is held accountable and nade to
stand to answer for what he did to that little
girl, for intending to kill her, intending to
ki dnap her and doing both of those things,
wth no nore regard for her than an old sack
of cl ot hes.

When he was finished wth her he threw
her out on the side of the road, and your
business is to see that he answers for it and
that he pays for it. And if you just don’t
think that you can |l ook at this nman after al
he’s done — and that brings ne to a point.
amnot going to apologize to y' all for show ng
you t he photographs, and I know it was hard on
sone people, but there’'s a |l ot of people here
that have lived with those photographs and

these facts for a long tine. And |’ m not
going to apologize to you for having to see
them And | know that you will never forget

it, and | don’t want you to.

But if | had to stand up here and show
you a thousand nore of them | would do it if
that [sic] what it’s [sic] takes for this man
to be punished for what he has done ... You
can turn your back on it if you want to. But
[ def ense counsel ] said one thing, that sonmeone
that could do this and how they’' re not nor nal
You' re right, he's not. And you better not
forget it you [sic].

If you don’t have the stomach for it,
then you re nmaking a bad, bad m stake. [''m
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going to tell you one nore tinme and | nean
this wth everything in ne. If you can’t
fined [sic] guilty of capital murder, if you
even have to consider the second verdict form
on that page, then you sign the |ast one and

we'll let him go, because that’s not the
evidence here. He is guilty of capital nurder
and capital nurder only and that’s what |’ m

going to ask you to return.
Wl son contends his counsel was ineffective for failing to object
because these coments invited the jury to ignore the | aw by asking
them not to even consider the |esser-included offense of felony
murder in their deliberations.

In denying relief on this issue on state habeas review, the
Court of Crimnal Appeals determ ned that pursuant to Strickl and,
failure to object did not constitute ineffective assistance.

Regar di ng deficient performance, it rul ed counsel’s failureto
obj ect was not deficient because the prosecutor was: (1) properly
respondi ng to defense counsel’s assertion in closing argunent that
the jury had a choi ce between capital nurder and fel ony nurder and
shoul d choose the latter; (2) not telling the jury to ignore the
law, but nerely asserting that the evidence was so overwhel m ng
that any quilty verdict other than capital nurder could not be
reasonably deduced from the evidence; and (3) wurging |aw
enforcenent —t hat the puni shnment should fit the crinme. It further
recogni zed that, even if the statenents were inproper, the failure
to object would not ordinarily reflect deficient perfornmance,

because a deci sion whether to object during closing argunent is a
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matter of trial strategy; and Wl son had not shown t he deci si on not
to object was not a matter of trial strategy.

Regardi ng prejudice, the Court of Crimnal Appeals determ ned
that Wl son was not harnmed by the prosecutor’s statenents. First,
the jury charge contained proper instructions, and the jury is
presuned to have foll owed them Second, the statenents coul d have
benefitted WI son, because his counsel spent alnost half of their
closing argunent urging the jury to find himnot guilty.

The district court noted that, under Texas |aw, there are four
areas of permssible jury argunent: (1) summati ons of the evidence;
(2) reasonable inferences or deductions from the evidence; (3)
responses to opposing counsel’s argunent; and (4) pleas for |aw
enforcenent. See Magi strate Judge’' s Report at 24 (citing WIlson v.
State, 938 S.W2d 57, 59 (Tex. Cim App. 1996), abrogated on ot her
grounds by Motilla v. State, 78 S.W3d 352 (Tex. Crim App. 2002)).
It determ ned the prosecution’s statenents fell under (1), (3), and
(4). See id. at 24-25. It acknow edged that whether to object
during closing argunent is a matter of trial strategy that a
federal habeas court should not |ightly second-guess. See id. at
25 (citing Drew v. Collins, 964 F.2d 411, 423 (5th Gr. 1992),
cert. denied, 509 U S. 925 (1993)).

The district court agreed that WIson had not suffered
prejudice fromthe failure to object: the jurors were instructed

regarding the nental state required for both a capital nurder
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conviction and a fel ony nurder conviction; and, as di scussed supra,
that they had to find, beyond a reasonable doubt, intent to kill
the victimin order to convict Wlson of capital nurder. See id.
Accordingly, the district court concluded that the state habeas

court’s application of Strickland was “not ... unreasonable”. See

id. at 26. Reasonable jurists would not debate this conclusion.

In other words, they would agree with the district court that the

state court’s application of both Strickland prongs was reasonabl e.
b.

As noted, WIlson maintains the instruction on the requisite
intent allowed the jury to convict for capital nurder, even if
Wlson did not intend his conduct to result in death. The jury
charge at the guilt phase included the followng definition for
intent:

A person acts intentionally, or with intent,
wWth respect to the nature of his conduct or
to a result of his conduct when it is his

consci ous objective or desire to engage in the
conduct or to cause the result.

(Enphasi s added.) The application paragraph of the charge stated:

To warrant a conviction ... of capital nurder
you must find from the evidence beyond a
reasonabl e doubt ... the defendant caused the
death of ... [the victin], by causing the
asphyxiation of ... [the victiml ... or by a
crush force injury to [her] caused by striking
[her] with a notor vehicle with the intention

of thereby killing her. Unless you find from
the evidence beyond a reasonable doubt that
t he def endant, on t he sai d occasi on
specifically intended to kill [the victin
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when he asphyxi ated her or struck her with a

motor vehicle, if he did, you cannot convict

hi m of the offense of capital nurder.
(Enphasi s added.)

Ki nnanon v. State, 791 S.W2d 84 (Tex. Crim App. 1990), held
that a jury charge providing the full statutory definition of the
cul pable nental state for a result-oriented offense was not error
when a reading of the charge as a whole showed the definition was
properly limted. Cook v. State, 884 S.W2d 485 (Tex. Crim App.
1994), handed down approxi mately six weeks before WIlson's second
trial began, overrul ed Kinnanon and held an intent instruction in
a sinple (not capital) nmurder case nust be limted to the result of
conduct (i.e., it was error for a court to not limt the
definitions of the culpable nental states as they relate to the
conduct elenents involved in the particular offense). 884 S W2d
at 490.

A concurring opinion noted that the situation is nore
conplicated for capital nurder: every capital nurder has a “result
of conduct” el enent but al so an aggravating feature that generally
i nvol ves sone ot her el enent of conduct, either “nature of conduct”
or “circunstance surrounding conduct” or both. ld. at 493-94
(Mal oney, J., concurring). It provided a sanple definition section
of a charge. 1d. at 494. Hughes v. State, 897 S.W2d 285 (Tex.
Crim App. 1994), cert. denied, 514 U S. 1112 (1995), handed down

that same day, held, based on Cook, that it would be error in a
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capital nurder case to include all conduct el enents in the cul pable
mental state definitionif not all applied. 897 S.W2d at 295-96.

Wl son clains the given instruction was contrary to Cook and
Hughes and created a danger that the jury would find he intended
the result of his conduct sinply because he intended to engage in
the conduct that resulted in the victins death. Agai n, he
mai ntains counsel was ineffective for failing to request a
definition of “intentional” that nmade clear to the jury that it
could not find his conscious objective or desire was to cause death
merely because it was his consci ous objective or desire to engage
in the conduct that caused the death.

Regar di ng defici ent performance vel non, the Court of Crim nal
Appeal s concl uded that Cook and Hughes were not binding | aw at the
time of trial, because those opinions were not final until post-
trial (petition for rehearing filed in Cook; Hughes based on Cook);
and that, at best, the law on the issue was unsettled. It further
found that the offense of intentional nurder during the course of
ki dnappi ng i nvol ves all three conduct elenents (intentional nurder
is a result of conduct offense and ki dnapping requires proof of
awar eness of nature of conduct and circunstances surrounding it).
Accordingly, it determ ned counsel’s performance was not defi ci ent
for failing to request a nore limted definition.

Regardi ng prejudice vel non, the Court of Crimnal Appeals

ruled that, concerning intent, the charge specifically stated the
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difference between “nurder” and “capital nurder”. Thus, it
concl uded W1 son was not harned by his counsel’s failure to request
a specific intent instruction.

The district court noted: both Cook and Hughes differenti ated
bet ween nurder and capital murder; Cook noted in dicta that, in a
capital nurder that involved nore than one conduct elenent, it
would not be error for the definition of intent to include nore
than the “result of conduct” definition; and, under Texas | aw,
ki dnappi ng (the underlying offense that el evated nurder to capital
murder) was a “nature of the conduct offense”. See Magistrate
Judge’s Report at 27-28. It thus determned it was not error for
the judge to have instructed on the definition of intent wth
respect to both result of conduct and nature of conduct. See id.
at 28. It concluded that it was not deficient for counsel to not
obj ect, especially based on dicta froma concurrence (suggesting a
better way to organi ze the charge). See id.

Regardi ng prejudice, the district court noted that a harm ess
error anal ysis was required by both Cook and Hughes. It concl uded
that Wlson failed to establish that, had counsel objected, there

was a reasonable probability that the result would have been

different —he had not established either that, if sustained, he
woul d not have been convicted of capital nurder, or that, if
rejected, the conviction would have been reversed on appeal. See

id. Further, it recognized that, under the harmanalysis, it was
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appropriate to consider to what extent the cul pable nental states
were limted by the above-quot ed applicati on paragraph contained in
the instruction. After reading the application paragraph, the
district court ruled it was clear that the jurors were instructed
they coul d not convict WIson of capital nurder unless they found,
beyond a reasonabl e doubt, that he had the specific intent to kil
the victim Seeid. at 29. Therefore, it ruled Wl son suffered no
prejudice. See id.

Accordingly, the district court concluded that the state
habeas court’s application of Strickland was not unreasonabl e.
Specifically, it found reasonable the state court’s concl usions
that: (1) there was no deficient performance in failure to object
because the relevant case | aw was not then binding precedent; (2)
there was no deficient performance because there was no error in
the charge; and (3) there was no prejudi ce because the application
paragraph correctly applied to the facts of the case the rel evant
law for the nental state required for capital nurder. See id. at
30. Reasonable jurists would not debate the district court’s
conclusion that the state court’s application of Strickland was
reasonabl e.

2.

On direct appeal, the Court of Crimnal Appeals held the trial

court erred at the guilt phase by admtting evidence of WIlson’'s

ext raneous m sconduct on the night of the offense. Specifically,
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it held erroneous the adm ssion of the testinony of an adult
resident of the apartnents that WIson broke into her apartnent
that night through a wi ndow, began to fondle her, and offered her
drugs i n exchange for sex. It held this adm ssion was viol ative of
Rule 404(b) of the fornmer Texas Rules of Crimnal Evidence.
Wl son, No. 71, 947 at 33-37. Neverthel ess, it concluded that
ot her substantial evidence supported the conviction and held the
error was harm ess beyond a reasonabl e doubt under Tex. R Aprp. P
81(b)(2). Id.

Wlson’s counsel did not seek rehearing followng this
appellate ruling. WIson bases ineffective assistance of counsel
on counsel’s not doing so. (The State maintains WIlson had no
constitutional right to the assistance of counsel for such
rehearing request; we assune arguendo that he did.)

Wl son contends that, when conducting this harm anal ysis on
direct appeal, the Court of Crimnal Appeals m scharacterized the
ot her evi dence present ed by t he State and t hese
m scharacterizations led to that court’s concl usion that such ot her
evidence was nore substantial than it was. The cl ai ned
m sstatenents were: (1) WIlson gave a witten confession —
instead, he gave a witten statenent but did not confess to the
crime; (2) WIlson's blood and fingerprints were found inside and
outside the victim s bedroom w ndow —instead, the victinm s bl ood

was found in the bedroom along with Wlson’s fingerprints on the
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i nsi de and outside of the window, (3) there were two distinct sets
of tires —instead, there were three tires of one type and one of
anot her; (4) hair, blood, and ti ssue sanples fromthe undercarri age
of the vehicle were matched to the victim—instead, hair and hair
pi eces found were consistent with the victims hair; and (5) the
vi cti mwas strangl ed —i nstead, asphyxi ation could have been due to
either snothering or strangulation. See id. at 36-37. Therefore,
Wl son clains: a properly conducted harmanal ysis may have yi el ded
a determnation that the extraneous m sconduct error was not
harm ess (resulting in a new trial); and, accordingly, appellate
counsel was ineffective by failing, through a request for
rehearing, to bring these distortions to the attention of the
appel l ate court.

On state habeas review, the Court of Crimnal Appeals
concluded that Wlson failed to establish a valid Strickland claim
It determ ned there was no deficient performance: WIson received
meani ngf ul appell ate review (appellate brief presenting 45 points
of error, notion to supplenent record, supplenental brief wth
additional points of error, and petition for wit of certiorari
wth the Suprene Court of the United States); appellate counsel
submtted a credible affidavit stating that, although the harm
analysis did contain a few inaccuracies, he nade a reasoned
judgnent that they were not significant enough to change the

outcone of the appeal (especially because the Court of Crim nal
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Appeals had heard the appeal twice and was famliar with the
facts), so he focused instead on the certiorari petition; and the
al | eged m scharacterizations were reasonabl e deductions from the
evi dence, such that a notion for rehearing would have been an
exercise in futility. The Court of Crimnal Appeals also
determ ned WI son had suffered no prejudi ce because he had failed
to show a different outcone would have resulted had appellate
counsel requested rehearing.

The district court determ ned that the performance by Wl son’s
appel | at e counsel was not deficient and that Wl son did not suffer
prejudice fromthe all eged om ssion. See Magi strate Judge’s Report
at 36-40. According to the district court, Wlson failed to show
the strategy described in his counsel’s affidavit was not
reasonable. See id. at 36-37. In addition, he failed to establish
a reasonable probability that the result would have differed had
t hese inaccuracies been brought to the attention of the Court of
Crimnal Appeals by a rehearing request. See id. at 37. The
district court noted that, even when the msstatenents were
corrected, overwhel mng evidence of guilt remained. See id. at 37-
39. Therefore, it concluded that the state habeas court’s
application of both prongs of Strickland was reasonable. See id.
at 36.

Reasonable jurists would agree that the district court was

correct in holding that the Court of Crim nal Appeal s’ application
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of Strickland was reasonable. In other words, they would not
debat e whet her appel | ate counsel rendered deficient performance by
not seeking rehearing, nor would they debate whether not seeking
rehearing caused prejudice to WI son.
L1,
For the foregoing reasons, the COA requests are

DENI ED.
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