IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-11193
Summary Cal endar

JANI'S L. HORTON,

Pl ai ntiff-Appellant,
ver sus

JOSEPH B. BOGAN, Warden, FMC - Carswel |,

in his individual and official capacity;

JOHN T. RATHMAN, Associ ate Warden, Feder al

Medi cal Center-Carswell, in his individual

and official capacity; LOREN THACKERA

Facilities Manager, Federal Medical
Center-Carswell, in individual and offici al
capacity; TERRY DAVIS, Facilities Supervisor,
Federal Medical Center-Carswell, in individual
and official capacity; ROBERT BRACKEN, Safety
Manager, Federal Medical Center-Carswell, in his
i ndi vidual and official capacity; C STRATMAN
Clinical Supervisor, Federal Medical Center-Carswell,
in their individual and official capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:02-CV-816

March 21, 2003
Bef ore BARKSDALE, DEMOSS and BENAVI DES, Circuit Judges.

PER CURI AM *

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Janis L. Horton, federal prisoner #05959-031, appeals
the district court’s dism ssal of her clains under Bivens

V. Six Unknown Named Agents of the Federal Bureau of Narcotics,

403 U. S. 388 (1971). Horton filed suit against the defendants
for injuries allegedly sustained during her participation in
renovation work to turn a prison hospital roominto a |aundry
room The district court dismssed her clains with prejudice,
finding them precluded by 18 U.S.C. § 4126. Horton does not

di spute that 18 U. S.C. 8 4126 provides the exclusive renedy for

her tort clains against the Governnent. See Aston v. United

States, 625 F.2d 1210, 1211 (5th Cr. 1980). However, 18 U. S. C
8 4126 does not preclude Bivens clains, i.e., constitutional
cl ai ns agai nst the defendants in their individual capacities.

See Affiliated Prof’'l Home Health Care Agency v. Shal al a,

164 F.3d 282, 286 (5th G r. 1999); Vaccaro v. Dobre, 81 F.3d 854,

857 (9th Gr. 1996); Bagola v. Kindt, 39 F.3d 779, 780 (7th G

1994). Accordingly, the district court’s judgnment is AFFI RVED
insofar as it concludes that 18 U S.C. § 4126 is Horton’s
exclusive renedy for her tort clains against the Governnent.
| nsofar as the judgnent dism sses Horton’s Bivens clains as being
precluded by 18 U S.C. 8§ 4126, it is VACATED, and this case is
hereby REMANDED for consideration of Horton’s Bivens cl ai ns.
Horton’s notion to anmend her conplaint is hereby DEN ED
AFFI RVED | N PART; VACATED AND REMANDED | N PART; MOTION TO

AMEND COMPLAI NT DENI ED



