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PER CURIAM:"

Appdlant Mary H. Torres brought suit against Liberto Manufacturing Co., Inc. (“Liberto
Mfg.”) aleging racial discrimination under Title VII and age discrimination under the ADEA on
September 21, 2001. The district court accepted the parties' request for a bifurcated discovery and
ordered that discovery onjurisdictional issues be completed by noon on March 18, 2002. On March

18, 2002, Torresfiled a motion asking to extend the discovery period for an additional twenty days

"Pursuant to 5TH CIR. R. 47.5, the Court has determined that this opinion should not be
published and isnot precedent except under the limited circumstances set forthin 5THCIR. R. 47.5.4.
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because her attorney had ascheduling conflict that resulted in the cancellation of two depositionsthat
had been scheduled for March 15, 2002. The district court denied the motion to extend. On March
25, 2002, Liberto Mfg. filed amotion for summary judgment asserting that it was not an “employer”
for the purposes of Title VIl and the ADEA. The motion was referred to a magistrate judge who
recommended that the motion be granted. Thedistrict court adopted the magistrate judge’ sfindings
and entered judgment granting Liberto Mfg.’ smotionand dismissing Torres’ scomplaint. Torresnow
appeals the district court’s decision not to grant an extension for discovery and the granting of
summary judgment.
BACKGROUND

Torres became an employee of Liberto Mfg. in 1987 and was a member of Liberto Mfg.’s
production department where her chief responsibility involved packaging popcorn. On October 26,
2000, Torressustained an on-the-jobinjury to her left wrist. Following surgery and multiple physica
therapy sessions, Torres faxed a letter from her doctor to Ms. Debbie Newman, the Human
ResourcesManager for Liberto Management, Inc. (“LMI”), asister subsidiary of Liberto Mfg., which
indicated that Torres would be returning to work on June 4, 2001. On May 15, 2001, Torres
received a letter from Newman informing Torres that she was terminated as of that date, pursuant
to Liberto Mfg.’s “Leave of Absence” policy,? but that Torres could reapply at anytime.

OnJune4, 2001, Torreswent to Liberto Mfg.’ s place of business and was confronted by Mr.
Melesio Herrera, her former supervisor. Herreratold Torresthat “there was not enough work,” and

refused to give Torres an application for employment. Torresthen had Herreracall Newman and | eft

*The policy provided amaximum of 90 days |eave, after which the employee was considered
to have voluntarily terminated her employment.



amessage for Newman to call Torres. When Newman returned the call, she told Torres that there
was no work available and that Liberto Mfg. was not hiring.

Torres subsequently filed a complaint against Liberto Mfg. on September 21, 2001 aleging
racial discrimination under Title VII and age discrimination in violation of the ADEA. On January
2, 2002, thedistrict court accepted therequest of the partiesfor bifurcated discovery and ordered that
discovery relating to jurisdictional issues be completed prior to noon on March 18, 2002, thusgiving
the parties over ten weeks to complete discovery on the jurisdictional issue alone. On March 18,
2002, Torresfiled amotionto extend discovery, requesting atwenty day extension. Torresexplained
that though she set-up depositions of witnesses on February 27, 2002 (only a little less than three
weeks before the deadline), two of the witnhesses, Newman and Ron Mullholland, were scheduled for
March 15, 2002. Asit so happened, Torres's counsel had to be in court in Dallas that day for a
pending trial and was unable to make it to San Antonio for the depositions.

The district court denied Torres's motion to extend discovery on March 22, 2002. The
district court noted that Torres' s counsel had nearly two months to complete discovery and waited
until the last full business day of the discovery period to schedule the depositions. The district court
also found that the conflict Torres' scounsel faced of having atrial in Dallas, wasforeseeable and that
it was Torres' s counsel’ s responsibility to ensure that discovery was completed by noon.

Liberto Mfg. then filed amotion for summary judgment on March 25, 2002, based on thefact
that it was not an “employer” for the purposes of Title VII and the ADEA because it did not employ
the requisite number of employees. On May 10, 2002, the district court referred the case to United
StatesM agistrate Judge William F. Sanderson to make findingsand recommendati ons on the motion.

On August 8, 2002, the magistrate judge entered hisreport and recommendation that Liberto Mfg.’s



motion for summary judgment be granted. On August 30, 2002, the district court adopted the
magistrate judge’ s recommendation and granted Liberto Mfg.’s motion for summary judgment.
Torrestimely filed her appedl.

DISCUSSION

Did the district court abuse its discretion in denying Torres's
nmotion to extend di scovery?

A district court’s decision to preclude further discovery
prior to granting sunmary judgnent is reviewed for abuse of
di scretion. Krimv. Banctexas Goup, Inc., 989 F.2d 1435, 1441
(5th Gr. 1993). A district court’s discovery decision will be
affirmed unless it is arbitrary or clearly unreasonable. Moore v.
WIlis Indep. Sch. Dist., 233 F.3d 871, 876 (5th Gir. 2000).

Torres conpl ai ns that sunmary j udgenent i s i nappropri ate where
the non-noving party has not had a full opportunity to conduct
di scovery. Torres further cites to this Crcuit’s decision in
International Shortstop, Inc. v. Rally’'s Inc., to support her
contention that notions to extend discovery for the purposes of
summary j udgnent shoul d be granted as a matter of course. 939 F.2d
1257, 1267 (5th Gr. 1991).

Torres msconstrues Rally’s and al so | eaves out an inportant
part of the |anguage from that opinion. In Rally’s, this court
st at ed:

Where the party opposing the summary judgnent i nforns the

court that its diligent efforts to obtain evidence from

t he novi ng party have been unsuccessful, a conti nuance of

a notion for summary judgnent for purposes of discovery
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should be granted alnbst as a matter of course. | f,

however, the nonnoving party has not diligently pursued

di scovery of that evidence, the court need not

accommodat e the nonnovi ng party’s bel ated request.
ld. at 1267 (quotations and citations omtted). Torres was given
a full opportunity to conduct discovery but was found not to have
diligently pursued discovery by the district court. The district
court gave both parties 75 days to conduct discovery on the sole
issue of jurisdiction. Torres admts in her brief that she did not
begin to schedul e depositions until February 27, 2002, 56 days
after the deadline was set. Torres also set the depositions in
question for the | ast full business day of the discovery period and
did not request an extension until the very last day of the
di scovery peri od. Torres offers no explanation as to why she
waited so long to schedule the depositions or why they were
schedul ed at the very end of the discovery period when her counsel
knew that she had another trial pending. Therefore, we concl ude
that the district court did not abuse its discretion in denyingthe
ext ensi on. Torres was given a full opportunity to conduct
di scovery and chose not to take advantage of that opportunity. The

district court’s decision is affirned.

Did the district court err granting Liberto Mqg.’'s notion for
sunmmary judgnent ?

This Court reviews a district court’s grant of summary
j udgnent de novo. Young v. Equifax Credit Info. Servs. Inc.,

294 F. 3d 631, 635 (5th Gr. 2002). Sunmmary judgnment is appropriate



only “if the pleadings, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnment as a matter of |aw”
Fed. R CGv. P. 56 (c).

Torres clains that had she been able to depose Newman and
Mul | hol I and, she would clearly have been able to establish that
Li berto Mg. was an “enpl oyer” under Title VII and t he ADEA because
all of the Liberto subsidiary corporations were a single enployer.
Despite having not deposed these individuals, Torres clainms that
she still has offered sufficient proof so as to overcone a notion
for summary judgnent.

Under Title VI, an “enployer” is defined as “a person engaged
inan industry affecting conmerce who has fifteen or nore enpl oyees
for each working day in each of twenty or nore cal endar weeks in
the current or preceding calendar year, and any agent of such
person . . . .7 42 U S C 8§ 2000e(b). The ADEA has al nost an
identical definition for an enployer except it defines it as a
person who has twenty or nore enployees as opposed to fifteen
29 U S.C. 8§ 630(b). Determ ning whether a defendant is an
“enpl oyer” under Title VIl or the ADEA i nvol ves a t wo-step process:
(1) the defendant nmust fall within the statutory definition; and,

(2) there nust be an enpl oynent relationship between the plaintiff

and the defendant. Deal v. State Farm County Miut. Ins. Co. of



Tex., 5 F. 3d 117, 118 n.2 (5th Gr. 1993). If aplaintiff fails to
establish that a defendant is an “enployer” as defined by these
statutes then the court | acks subject matter jurisdiction over the
plaintiff’s clains. Wnbl e v. Bhangu, 864 F.2d 1212, 1213 (5th
Cir. 1989).

Li berto Mg. contends, and Torres does not dispute, that it
only enployed, at nost, 6 enployees during the relevant tine
period. Torres contends, however, that due to the interrel at edness
of Liberto Mg. and Li berto Specialty Conpany, Inc. (“Liberto SI”),
its parent corporation, these corporations should be treated as a
single business enterprise, pursuant to the “single enployer
doctrine.” This theory is based onthis Crcuit’s broad definition
of the term “enployer” that includes superficially distinct
entities that are sufficiently interrelated so as to constitute a
single, integrated enterprise. Lusk v. Foxnmeyer Health Corp., 129
F.3d 773, 777 (5th Gr. 1997).

Torres urges this Court to apply the “single enpl oyer” test of
Trevino v. Cel anese Corp., 701 F.2d 397, 404 (5th Cr. 1983) and
Lusk. Both parties agree that the factors this Court should
consider under this test are: (1) interrelation of operations,
(2) ~centralized control of Jlabor or enploynent decisions,
(3) comon managenent, and (4) comon ownership or financial
control. Trevino, 701 F.2d at 404. This analysis ultimately

focuses on the question of whether the parent corporation was a



final decision-nmaker in connection with the enploynent nmatters
underlying the litigation. |[d.

In her brief, the only factor that Torres attenpts to argue i s
that the second Trevino factor applies because it was Newran, an
enpl oyee of LM, another Liberto Sl subsidiary, that fired Torres.?3
Though this Court has noted that the second Trevino factor is the
nmost inportant, Vance v. Union Planters Corp., 279 F.3d 295, 297
(5th GCr. 2002), this Court still considers all four factors to
determ ne “whether the parent corporation was a final decision-
maker in connection with the enploynent matters underlying the
litigation.” Lusk, 129 F.3d at 777. Torres’ s reliance on this one
factor is not persuasive.*

I n assessing whether there is centralized control of |abor
relations, this Court focuses on determ ning what entity nmade the
final decision regarding enploynent matters related to the person
claimng discrimnation. Vance, 279 F. 3d at 297; Trevino, 701 F. 2d
at 404. Despite Torres’s allegations that Newran is the one who

termnated her, the nmagistrate judge found that it was

*Torres does not argue in her brief the other factors, but instead attempts to incorporate by
reference her argumentsbelow. Thisisnot permitted and all such argumentsarewaived. See Cinel
v. Connick, 15 F.3d 1338, 1345 (5th Cir. 1994) (noting that because the appellant attempted to
incorporate its arguments below by reference, such arguments were waived); Yohey v. Callins, 985
F.2d 222, 224-25 (5th Cir. 1993).

“It is also worth noting that the magistrate judge found that Torres had completely failed to
offer any proof of how many employeesLiberto Sl or LMI had and only offered a specul ative number
of 192 which turned out to be erroneously based on one of Torres' s earnings statements (the number
192 was the check number).



uncontroverted that it was Herrera, a Liberto Mg. enployee, who
made the decision to fire her, and that he sinply asked Newran to
notify Torres of the termnation. The magi strate judge al so found
that all statenents that were nmade to Torres by Newman were sinply
re-iterations and affirmati ons of what Herrera told Torres. Torres
al so makes a vague reference in her brief to the fact that, because
Newman stated in an affidavit that her position as a Human
Rel ati ons Manager neant that she provi des support to all of Liberto
Sl’s subsidiaries, there nust be conmon nmanagenent. Nothing in the
quot ed statenents, however, indicates that Newnan had control over
managenent decisions in the nmultiple subsidiaries. As we find that
Torres’s vague argunents on this point regarding centralized
control fail, we conclude that the district court did not err in
adopting the magistrate judge’'s recommendation, and, therefore,
affirmthe district court’s deci sion.
CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and for the reasons set forth above,
we concl ude that the district court did not abuse its discretionin
denying Torres’s notion to extend discovery or err in granting
summary judgnent in favor of the defendant, Liberto Mg. W
therefore AFFIRM the district court’s deci sion.

AFFI RVED
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