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Billy Ray Nelson was convicted of capital nurder and
sentenced to death in Decenber 1991 for nurdering Charla Weat.
Nel son filed a petition for a wit of habeas corpus in federal
district court pursuant to 28 U S C. § 2254 (2000). Nel son’ s
petition raised eleven issues which he contended provided a basis

for a wit of habeas corpus to issue. Appellee noved for summary

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



judgnent on all eleven issues. The district court granted summary
j udgnent and denied Nelson's petition. The district court also
refused to grant a certificate of appealability (“COA’) on any of
the issues raised by Nel son

Nel son now seeks a COA fromthis court on three issues:
(1) whether the special issue instructions used at trial provided
the jury with an adequate vehicle to give mtigating effect to
evidence in violation of the Eighth and Fourteenth Anendnents as

construed in Penry v. Lynaugh, 492 U S. 302 (1989); (2) whether

Nel son’s counsel provided ineffective assistance by failing to
request an instruction on the definition of reasonabl e doubt or by
failing to raise this issue on direct appeal; and (3) whether the
i ntroduction of testinony by a state psychiatrist regarding future
dangerousness violated the Fifth Anmendnent as construed in Estelle
v. Smth, 451 U S 454 (1981). W grant a COA on the first two
i ssues but deny the application for COA on the other issue. Wth
respect tothe nerits i ssues, we affirmthe district court’s deni al
of habeas relief.
BACKGROUND

Nel son was indicted for the capital nurder of Charla M
Wheat and the attenpted capital nurder of Weat’'s roonmate Carol
Maynard that occurred on or about February 23, 1991. In Decenber
1991, Nelson was tried for the capital murder of Wheat. During the

guilt/innocence phase of trial Maynard testified as to the events



of February 23. Specifically, Maynard testified that she and Weat
were forced, at knifepoint, by Nelson to perform sexual acts on
each other and on Nelson. Mynard further testified that Nelson
st abbed Wheat. O her testinony established that the stab wounds
were the cause of Wieat’'s death. Also, at trial, two voluntary
statenents nmade by Nel son were admtted into evidence. |In these
statenents Nel son confessed to stabbing Weat. He stated that he
commtted the crinme because he “was drunk and wanted a piece of
butt.”

On Decenber 11, 1991, the jury found Nelson guilty of
capital nmurder. On Decenber 13, follow ng the punishnment phase of
trial, the jury answered affirmatively the two special issues
submtted pursuant to Texas Code of Crimnal Procedure article
37.071(b). Nelson was sentenced to death. Nelson’s sentence and
conviction were affirmed on direct appeal by the Texas Court of
Crim nal Appeals on May 26, 1993. The United States Suprene Court
deni ed Nel son’s petition for wit of certiorari on March 21, 1994.

On April 17, 1997, Nelson comrenced a series of state
applications for wit of habeas corpus. The state district court
i ssued findings of fact and concl usi ons of | aw recomrendi ng deni al
of relief onall of Nelson's clains on July 10, 2001. The Court of
Crim nal Appeals denied Nelson's application on the findings and
recomendations of the trial court. Additionally, it dismssed
Nel son’ s subsequent application as an abuse of the wit under Texas
Code of Crimnal Procedure article 11.071, 8 5(a).
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DI SCUSSI ON
Nel son’s 8§ 2254 habeas petition, filed on Decenber 7,
2001, is subject to the Antiterrorismand Effective Death Penalty

Act of 1996 ( AEDPA). See Penry v. Johnson, 532 U S. 782, 792

(2001). Under AEDPA, Nel son nust obtain a COA before he can appeal
the district court’s denial of habeas relief. 28 U S.C 8§

2253(c) (1) (2000): Slack v. MDaniel, 529 U.S. 473, 478 (2000).

“TUntil a COA has been issued federal courts of appeals |ack
jurisdiction to rule on the nerits of appeals from habeas

petitioners.” Mller-E v. Cockrell, 123 S. C. 1029, 1039 (2003).

To obtain a COA, Nelson nust nmake “a substantial show ng
of the denial of a constitutional right.” 28 U S . C 8§ 2253(c)(2)
(2000); Mller-El, 123 S. C. at 1039; Slack, 529 U.S. at 483 . To
make such a show ng, he nust denonstrate that “reasonable jurists
coul d debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further.” Mller-El, 123 S. C. at 1039 (quoting Sl ack, 529 U S
at 484).

In MIler-El, the Suprene Court instructed, as it had
previously held in Sl ack, that federal courts should “limt [their]
exam nation to a threshold inquiry into the underlying nerit of
[the petitioner’s] clains.” Mller-El, 123 S. C. at 1034. The

Court observed that “a COAruling is not the occasion for a ruling



on the nerit of petitioner’s claim. . .” |1d. at 1036. |nstead,
our determ nation nust be based on “an overview of the clains in
t he habeas petition and a general assessnent of their nerits.” |d.
at 1039. “This threshold inquiry does not require ful

consideration of the factual or |egal bases adduced in support of
the clains.” Id. W do not have jurisdiction to justify the

deni al of a COA based on an adjudication of the actual nerits of

the clains. 1d. Accordingly, we cannot deny an “application for
a COA nerely because [we believe] the applicant wll not
denonstrate an entitlenent to relief.” |d. “[A] claim can be

debat abl e even t hough every jurist of reason m ght agree, after the
COA has been granted and the case has received full consideration
that petitioner wll not prevail.” |d.

Because the district court denied relief onthe nmerits of
the clainms for which Nel son seeks a COA, he “nust denonstrate that
reasonable jurists would find the district court’s assessnment of

the constitutional <clains debatable or wong.” Barraza V.

Cockrell, 330 F. 3d 349, 351 (5th Gr. 2003) (quoting Mller-El, 123
S. . at 1040). Nelson first seeks a COA on the ground that the
special issue instructions given to the jury at sentencing failed
to provide an adequate vehicle to give effect to his mtigating

evidence in violation of Penry v. Lynaugh, 492 U S. 302 (1989).

The instructions given by the trial court were identical to those
given in Penry. To grant relief on Nelson’s Penry claim we nust
determ ne t hat “(1) t hat t he proffered evi dence was
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constitutionally relevant mtigating evidence, and, if so, (2) that
the proffered evidence was beyond the "effective reach"” of the

jurors.” Madden v. Collins, 18 F.3d 304, 308 (5th Cr. 1994).

In this case, Nelson argued that the foll ow ng evidence
is mtigating: (1) Nelson’s rejection by his nother, (2) Nelson’s
abuse of and addiction to drugs and al cohol, (3) Nelson’s troubled
relationships with his brother and wonen, and (4) that he suffered
froma treatabl e borderline personality disorder. W conclude that
reasonabl e jurists could debate the district court’s conclusionto
deny relief on the Penry claimand accordingly grant Nel son a COA
on this claim

Al t hough we grant a COA, we conclude that the district
court properly denied relief on Nelsons Penry claim None of
Nel son’ s evidence is i ncapabl e of bei ng assessed and assi gned ful
mtigating weight under the charge presented to his jury. Thus,
t he unusual problempresented in Penry, whereby evi dence of extrene
chi | dhood abuse and nental retardation were held to be potentially
mtigating but beyond the scope of the statutory death penalty

i ssues, does not exist here. This court has repeatedly held that

substance addiction is not Penry-type evidence. Robertson v.
Cockrell, 325 F.3d 243, 253-54 (5th Gr. 2003) (en banc).

Furthernore, we have held that evidence of nental disease that,
i ke Nelson’s borderline personality disorder, can be controlled
w th nmedication and treatnent, can be given full mtigating effect

via the special issues. ld. at 252 (discussing Hernandez v.
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Johnson, 248 F.3d 344 (5th Cr. 2001)); see also Robison v.

Johnson, 151 F.3d 256, 266-67 (5th Cr. 1998); Lucas v. Johnson,

132 F.3d 1069, 1082-83 (5th Cr. 1998). In addition, this court
has repeatedly found evidence of childhood abuse and neglect far
nmore severe than that suffered by Nel son because of his nother’s

rejecting himnot to be constitutionally relevant. See Robertson,

325 F. 3d at 253; Davis v. Scott, 51 F.3d 457, 462 (5th Gr. 1995);

Madden, 18 F.3d at 308; Barnard v. Collins, 958 F.2d 634, 639 (5th

Cr. 1992).

Nel son, in passing, also points to evidence of organic
brai n damage whi ch, he urges, the special issues did not provide a
vehicle to consider. W disagree. The only record evidence of
organic brain damage is a single sentence of testinony from an
expert witness for the defense, stating “there is mnimal roomto
consider that there may be mninmal brain danage.” The expert,
however, explicitly said that he could not make a formal diagnosis
that Nelson in fact had brain damage. He only suggested that if
further nmedi cal exam nations were perfornmed, the existence of brain
damage shoul d not be ruled out prior to the exam Additionally, no
evi dence suggested that even if there was brain damage, Nelson’s
acts were caused by it. Thus, this evidence 1is not

constitutionally relevant. See Robertson, 325 F.3d at 253 (stating

that for evidence to fall within the scope of Penry, there nust be
a causal nexus between the mtigating evidence and the comm ssion

of the crinme); Gahamv. Collins, 950 F.2d 1009, 1029 (5th Gr.
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1992) (en banc) (holding that the relevant inquiry is whether the
crimnal act was "due to the uniquely severe pernmanent handi caps
with which the defendant was burdened through no fault of his
own”).

“Under AEDPA, a federal court may grant a prisoner's
petition only where the state court’s ‘decision’” was ‘contrary to,
or involved an unreasonable application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States’ or was ‘ based on an unreasonabl e determ nation of the facts

inlight of the evidence presented in the State court proceedi ng.

Santellan v. Cockrell, 271 F.3d 190, 192 (5th Gr. 2001) (quoting

28 U.S.C. § 2254 (d) (2000)), cert. denied, 535 U.S. 982 (2002).

Based on this standard and the nature of Nelson’s proffered
evidence, we cannot say that the Court of Crimnal Appeals
unreasonably applied clearly established federal law in rejecting
Nel son’s Penry claim Therefore, we affirmthe district court’s
denial of relief on this claim

Nel son next seeks a COA on his claim that his tria
counsel was ineffective for failing to object to the jury charge
used during the sentencing phase of Nelson's trial because the
court failed to include a definition for the phrase “reasonable
doubt.” At the time of his trial in Decenber 1991, Texas courts
were required to include a definition of “reasonabl e doubt” in the

jury charge. Ceesa v. State, 820 S.W2d 154 (Tex. Crim App.

1991), overruled by Paulson v. State, 28 S.W3d 570 (Tex. Crim
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App. 2000). The definition requirenent was not statutory; it was
mandated by the Texas Court of Crimnal Appeals as an
interpretation of the United States Constitution. 1d. at 161-62.
The definition was required even in the absence of a request by
either party. 1d. at 162. The failure to include the definition
constituted reversible error even wthout a contenporaneous

objection. Reyes v. State, 938 S.W2d 718, 721 (Tex. Crim App.

1996), overruled by Paulson, 28 S.W3d 570. Because reasonabl e

jurists could debate the district court’s reasoni ng denying relief
on this claim we grant Nelson a COA

To establish an ineffective assistance of counsel claim
Nel son nust show that his counsel’s perfornmance was deficient and
that he was actually prejudiced by the deficient perfornmance.

Strickland, 466 U. S. at 687. Whet her counsel’s performance was

deficient is determned by examning whether the challenged
representation fell bel ow an objective standard of reasonabl eness.

Kitchens v. Johnson, 190 F.3d 698, 701 (5th G r. 1999). Nel son

must al so establish that the “prejudi ce caused by the deficiency is
such that there is a reasonable probability that the result of the

proceedi ngs woul d have been different.” Ransom v. Johnson, 126

F.3d 716, 721 (5th Cr. 1997). Nelson nust show that the prejudice
rendered the sentencing “fundanentally unfair or unreliable.” 1d.

(quoting Lockhart v. Fretwell, 506 U S. 364, 369 (1993)).

Assumi ng arguendo that Nelson’'s trial counsel was
deficient in failing to object to the exclusion of the “reasonabl e
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doubt” definition in the sentencing phase jury charge,
neverthel ess, Nelson was not prejudiced by the absence of the
definitionin the jury charge used at the sentenci ng phase. Nelson
argues that his trial counsel’s failure to request the definition
was prejudicial because he |ost the protection of a definition on
reasonabl e doubt. We di sagree. The jury was given the Geesa
definition during the guilt/innocence phase of trial just a couple
of days before the jury began its deliberations regarding
puni shnment. Furthernore, Nel son’s counsel di scussed the definition
of reasonabl e doubt fromthe guilt/innocence phase of trial during
cl osing argunents in the puni shnent phase. G ven that the jury had
the benefit of a definition of reasonable doubt, Nelson was not
prejudiced by the failure to have the definition repeated in the
puni shment phase jury charge.! Thus, the state court did not
unreasonably apply clearly established federal law in rejecting
Nel son’s ineffective assistance of trial counsel claim

Nel son goes on to argue that his appellate counsel was
ineffective for failing to raise the omssion of the Geesa
definition on direct appeal. Nel son argues, citing Geesa and

Reyes, that had his counsel raised the issue, he would have been

Contrary to Nelson’s additional argunent, the failure to
obj ect did not preclude Nelson’s counsel fromraising the om ssion
of the definition from the charge on appeal because under Texas
law, a trial court’s omssion of the definition was non-waivabl e
and could be raised on appeal even in the absence of an objection
at trial. Reyes, 938 S.W2d at 721. Failure to object did not
prej udi ce Nel son on appeal .
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automatically entitled to a reversal of his conviction and a new
trial.

Even if Nel son’s positionis correct as a matter of Texas
law at one tine, his counsel’s appellate error still cannot be

prejudicial for Strickland purposes. This is because the prejudice

prong is determned by current |law and not the | aw that existed at

the time of trial. Westley v. Johnson, 83 F.3d 714, 723 (5th Cr

1996) (citing Lockhart, 506 U. S. at 372-73). Strickl and prejudice

“focuses on the question whether counsel’s deficient perfornmance
renders the result of the trial wunreliable or the proceeding
fundanentally unfair. Unreliability or unfairness does not result
if the ineffectiveness of counsel does not deprive the defendant of
any substantive or procedural right to whichthelawentitles him”
Lockhart, 506 U.S. at 372. As noted previously, the Texas Court of
Crim nal Appeals overruled Geesa in 2000. Paulson, 28 S.W3d at
573. Therefore, the om ssion of the Geesa definition cannot be

prejudicial for purposes of Strickland. W affirmthe district

court’s denial of relief on Nelsons Geesa-based ineffectiveness
cl ai ns.

Nel son al so seeks a COAwth respect to his claimthat a
psychi atric exam nation perfornmed by Dr. Janes Gi gson on behal f of
the State of Texas violated the Fifth Arendnent because Nel son was
not advised that he had the right to remain silent and that any
statenents he made coul d be used agai nst hi mduring the sentencing

phase of his trial. See Estelle, 451 U S. at 467-68 (hol ding that
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testinony by a psychiatrist on behalf of the state is i nadm ssible
when the defendant is not advised of his right to remain silent
during a pretrial exam nation by the state’s psychiatrist). Thus,
Nel son argues that the trial court should have excluded Dr.
Gigson’s trial testinony about Nel son’s future dangerousness.

Nel son concedes that as his trial counsel failed to
object to Gigson’ s testinony, this claimis procedurally defaulted
unless he can denonstrate cause for the default and actual
prejudice as aresult of the alleged violation of federal |law. See

Qgan v. Cockrell, 297 F.3d 349, 356 (5th Gr.), cert. denied, 123

S. C. 582 (2002). In his application for COA Nelson argues that
he can establish cause based on his claimthat his trial counsel
was constitutionally ineffective for failing to object to Gigson’s

testinony on Fifth Anmendnent grounds. See Murray v. Carrier, 477

U S. 488-89 (1986); Dowthitt v. Johnson, 230 F.3d 733, 752 (5th

Cr. 2002). W di sagree.

Al t hough Nel son did raise in the state habeas proceedi ng
an ineffective assistance claimbased on his counsel’s failure to
make an Estelle objection at trial, he did not raise this claim
before the federal district court. “W have repeatedly held that
a contention not raised by a habeas petitioner in the district
court cannot be considered for the first tinme on appeal fromthat

court’s denial of habeas relief.” Johnson v. Puckett, 176 F.3d

809, 814 (5th Gr. 1999) (quoting Johnson v. Puckett, 930 F. 2d 445,
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448 (5th Cr. 1991)). Having failed to raise his ineffective
assi stance clai mbefore the district court, Nel son cannot nowrely

upon this claimto establish cause for the default. See Edwards v.

Carpenter, 529 U. S. 446, 452-53 (2000) (holding that an i neffective
assi stance claim asserted as cause for the procedural default of
another claimcan itself be procedurally defaulted and thus cannot
serve as cause to excuse the default of the other claim; Stewart

v. Lagrand, 526 U. S. 115, 120 (1999) (per curiam (holding that

i neffective assi stance cl ai mcannot serve as cause when petitioner
wai ved i neffective assi stance cl ai mbefore federal district court).
Since reasonabl e jurists woul d not debate or find wong that Nel son
has procedurally defaulted his Estelle claim we deny his

application for COA on this issue.
CONCLUSI ON

Wth respect to Nelson’s Penry claim and ineffective
assistance clains relating to the CGeesa definition, we grant his
application for COA. W conclude, however, that the district court
did not err in denying habeas relief on these clains because the
state courts’ application of clearly established federal |aw was
not objectively unreasonable. W deny Nelson’s application for COA
on his claimrelated to Dr. Gigson’s testinony and as such | ack
jurisdictiontoreviewthe district court’s denial of habeas reli ef

on this claim

AFFI RVED; COA DENI ED.
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DENNI'S, G rcuit Judge, concurring:

| concur but adhere to ny individual views expressed in ny

di ssent in Robertson v. Cockrell, 325 F.3d 243 (2003) (en banc).
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