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Appeal fromthe United States District Court
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USDC No. 5:01-CV-189-BG

Bef ore DAVI S, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Adrian Qutierrez-Martinez, Texas prisoner # 562996, appeal s
the dismssal of his Arericans Wth Disabilities Act (ADA) claim
for failure to state a claim He argues that his pre-
disciplinary nental status exans violated psychiatric policy and
therefore caused himto be disciplined for conduct that was a
mani festation of his nmental illness and for which he should not

have been hel d account abl e.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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CQutierrez’'s self-styled ADA claimis in fact a thinly veiled
challenge to the validity of his disciplinary convictions.
Absent proof that his disciplinary convictions have been
overturned or otherw se declared invalid, Gutierrez cannot bring
a civil action seeking danages based on a finding of guilt on his
di sci plinary charges, because success on his civil claimwould
necessarily inply the invalidity of his disciplinary convictions.

Carke v. Stalder, 154 F.3d 186, 189 (5th Cr. 1998) (en banc).

He has therefore failed to state a clai mupon which relief could
be grant ed.
CQutierrez’'s appeal is without arguable nerit and is

di sm ssed. See 5THCR R 42.2; Howard v. King, 707 F.2d 215,

219-20 (5th Gr. 1983). The dismssal of this appeal as
frivolous counts as a strike for purposes of 28 U S. C. 8§ 1915(9),
in addition to the strike for the district court’s dism ssal.

See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Gr. 1996).

CGutierrez has also had a second civil rights suit dismssed as

frivolous. See CQutierrez Martinez v. Leher, No. 02-10491 (5th

Cr. Sept. 17, 2002) (unpublished). He is BARRED from bri ngi ng
any civil action or appeal in forma pauperis while he is
incarcerated or detained in any facility unless he shows that he
i's under inmm nent danger of serious physical injury.

APPEAL DI SM SSED; THREE- STRI KES BAR | MPOSED.



