IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10839
Summary Cal endar

RENATO G. MUJELA,
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:99-CVv-237

* January 22, 2003

Bef ore BARKSDALE, DEMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

Renato G Muela, TDCJ-1D # 815244, seeks a certificate of
appeal ability (“COA”) to appeal the denial of his 28 U S. C
8§ 2254 application challenging his sentence for aggravated
robbery. To obtain a COA, an applicant nust nmake “a substantia
show ng of the denial of a constitutional right.” See 28 U S. C

8§ 2253(c)(2). Because the district court’s dismssal was on the

merits, “[t]he petitioner nust denonstrate that reasonable

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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jurists would find the district court’s assessnent of the

constitutional clains debatable or wong.” Slack v. MDaniel,

529 U. S. 473, 484 (2000).

Muel a first asserts that counsel provided ineffective
assi stance by failing to determ ne whet her Miel a woul d accept a
pl ea agreenent. To prevail on a claimof ineffective assistance
of counsel, a petitioner nust show (1) that his counsel’s
performance was deficient in that it fell below an objective
standard of reasonabl eness; and (2) that the deficient

performance prejudi ced his defense. Strickland v. Wshi ngt on,

466 U. S. 668, 689-94 (1984). Because this claimclearly was
denied on the nerits by the state courts, our reviewis
deferential. See 28 U S.C. 8§ 2254(d). Qur review persuades us
that the state courts’ factual determ nations were not based on
an “unreasonabl e determ nation of the facts in light of the
evi dence presented in the State court proceeding,” and that
counsel did not provide ineffective assistance. See id. A COA
is denied on this issue.

We are not persuaded that Miela s remaining clains were
denied on the nerits by the state courts; therefore, our review

is de novo. See Mller v. Johnson, 200 F.3d 274, 281 n.4 (5th

Cir.) (de novo review proper in absence of clear decision on

merits), cert. denied, 531 U S. 849 (2000).

Miel @’ s claimthat the Texas aggravated robbery statute did

not conply with a procedural requirenent of the Texas
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Constitution, and therefore that his conviction is void, is
w thout nmerit. Conpliance with a procedural requirenment of the
Texas Constitution is not a right guaranteed by the U S

Constitution, and therefore non-conpliance does not constitute an

i ndependent basis for federal habeas relief. See Estelle v.
M&iire, 502 U S 62, 67-68 (1991) (“W have stated many tines
that federal habeas corpus relief does not lie for errors of
state law’) (internal quotation omtted)). A COAis denied on
this issue.

Muel a al so argues that he pleaded guilty pursuant to a plea
agreenent that he would receive no nore than ten years
i nprisonnment, that any adjudi cation woul d be deferred, and that
he woul d be placed on probation for ten years. He asserts that
when he agreed to plead true to violations of the terns of
probation in 1998, he believed the plea agreenent limted any
sentence of inprisonnent to ten years; however, the trial court
sentenced himto 18 years’ inprisonnent. Miela s argunent is

based on a 1996 “Puni shnment Recomrendation,” which was accepted
by the trial court, that appears to reconmend both ten years’

i nprisonnment and deferred adjudication with ten years’ community
supervi sion; however, the recommendation for ten years

i nprisonment has been |ined through, a deletion that Miel a
asserts occurred after the original proceedings.

Because the district court did not address the validity of

the i nprisonnment recomendati on, and because the record does not
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contain other possibly relevant evidence that could either
support or refute Miela s assertion (such as transcripts of the
state court hearings or affidavits addressing this issue), we
concl ude that reasonable jurists could find the district court’s
assessnent of [this] constitutional clain|i] debatable or wong.”
Sl ack, 529 U.S. 484. Therefore, COA is GRANTED on the issue of
whet her Muel a’ s puni shnment recomendati on al so contai ned an
agreenent as to a termof inprisonnent. The judgnent of the
district court is VACATED, and the case REMANDED to all ow further
factual devel opnment of this issue, and to allow the district
court to address the inpact, if any, of this provision on Miela’'s
subsequent state proceedi ngs and sentence.

COA DENI ED I N PART, GRANTED | N PART; VACATED AND REMANDED.



