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NCORTH RI VER | NSURANCE COVPANY; UNI TED STATES FI RE | NSURANCE
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Before: DAVIS, CYNTH A HOLCOVB HALL®, and EM LIO M GARZA,
Circuit Judges.

PER CURI AM™:
The district court correctly refused to dism ss the action

on the ground that appellees were not real parties in interest.

*U.S. Grcuit Judge, Ninth Grcuit, sitting by designation.

“Pursuant to 5th CGir. R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



Under Fed. R Cv. Pro. 17(a), International |Insurance Conpany’s
ratification of the action permtted the action to be prosecuted
by appel | ees.

Appel  ant has not net its heavy burden on the issue of

whet her appel | ees have wai ved arbitration. Lawence v.

Conpr ehensi ve Bus. Servs. Co., 833 F.2d 1159, 1164 (5th G

1987). Appellees were forced to use the discovery process in
part because appellant denied it was subject to an arbitration
agreenent. Any prejudice to appellant as a result of appellees’
failure to tinely file a notion to conpel arbitration was
remedied by the district court’s sanctioning of appellees for
such failure.

Ti mel i ness issues should be raised to the arbitrator and we
therefore express no opinion on the nerits of appellant’s
argunents regarding the statute of limtations.

It is not disputed that appellant was clearly a party to the
1985 and 1987 Line Slips. Wile appellant was not |isted on the
signature page of the treaties, the Line Slip’' s agent signed the

treaties and correspondi ng cover notes on behalf of the entire

-2



Line Slip. Moreover, appellant received premuns fromand paid
out its share of |losses to appellees in proportion to its
percentage share of the Line Slip. Appellant also cones forward
with no evidence of any agreenent between itself and the
conpanies that it alleges were fronting for it. It is also not
di sputed that the Line Slip s agent had no power to bind either
the alleged fronting conpanies or appellant to shares greater
than or less than their participation in the Line Slip. W
therefore affirmthe district court’s finding that appell ant was
a party to the treaties at issue in this case. Those treaties
had a cl ear, unanbi guous arbitration clause.

AFFI RVED.



