IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10730
Summary Cal endar

FRANK J. STANGEL; FRANK J. STANGEL & ASSCOCI ATES;
FRANK' S CLUB STORES; GAIL A CORRENTI,

Pl aintiffs-Appellants,
vVer sus
A-1 FREEMAN NORTH AMERI CAN I NC., an Gkl ahoma Cor poration -
Agent for North Anmerican Van Lines; BRUCE ROBERT
NEI DENFEUHR, JOHN A. VEENI NGER, AGENT FOR NORTH AMERI CAN VAN
LI NES,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:01- CV-2198-M
 Mrch 12, 2003

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Plaintiffs-Appellants Frank J. Stangel, individually and on
behalf of his business enterprises,! and Gl A Correnti
(collectively “Plaintiffs”) appeal from the dismssal of their

conplaint against A-1 Freeman North Anerican Inc. ("“Freeman”),

Pursuant to 5THQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! For purposes of this appeal, we assune, w thout deciding,
that Frank J. Stangel & Associates and Frank’s Club Stores are
properly before the court.



Bruce Robert Neidenfeuhr, and John A Weninger (collectively
“Defendants”). In their conplaint, Plaintiffs alleged that
diversity jurisdiction existed, that Defendants had perpetrated
various state-law viol ations, and that Defendants had viol ated the
Racket eer I nfluenced and Corrupt Organizations Act (“RICO). The
district court dismssed the conplaint on grounds that (1) no
diversity jurisdiction existed; (2) Plaintiffs had failed to all ege
a RICO claim on which relief my be granted; and (3) federal
jurisdiction did not exist to consider the remaining state-|aw
cl ai ms.

Def endants contend that, because Plaintiffs’ notice of appeal
was tinely only as to the denial of their postjudgnment notion, the
i nstant appeal should be dism ssed on the ground that, on appeal,
Plaintiffs challenge only the dism ssal of their conplaint and thus
have abandoned their challenge to the denial of their postjudgnent
nmotion. But, as the district court did not issue a final judgnent
of dism ssal in a separate docunent, as required by FED. R Qv. P.
58, Plaintiffs’ right to appeal is not prejudiced by their failure

to file atinely notice of appeal. See Baker v. Mercedes Benz of

North Anerica, 114 F.3d 57, 60 (5th Gr. 1997). Accordingly, we

shall consider Plaintiffs’ challenge to the dismssal of their
conpl ai nt.

In addition, Plaintiffs have filed a notion to strike the
Def endants’ appel |l ate brief and appendi x, to stay the proceedi ngs,
and to extend the tine for Plaintiffs to file a reply brief in
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light of the order to strike. Plaintiffs’ notion is frivolous and
is therefore denied.

Plaintiffs argue that the district court erred when it held
that diversity jurisdiction did not exist in this case. W review

dismssals for lack of subject-matter jurisdiction de novo. See

Whatley v. Resolution Trust Corp., 32 F.3d 905, 907 (5th Gr.
1994). Diversity jurisdiction exists only when conpl ete diversity
of citizenship exists and the anobunt in controversy exceeds
$75, 000. See 28 U. S.C 8§ 1332(a). Plaintiffs’ assertions that
conplete diversity of citizenship exists are contradicted by the
allegations in their own conplaint. Accordingly, the district
court properly held that diversity jurisdiction is not present in
this case.

Plaintiffs assert that the district court erred by di sm ssing
their RICO claimunder FED. R Qv. P. 12(b)(6). W also review de

novo a dismssal under FED. R Qv. P. 12(b)(6). See diver v.

Scott, 276 F.3d 736, 740 (5th Cr. 2002). Qur plenary exam nation
of Plaintiffs’ allegations indicate that they did indeed fail to
allege a RICO claim on which relief could be granted. See

Calcasieu Marine Nat’'|l Bank v. Gant, 943 F. 2d 1453, 1464 (5th Gr.

1991). It follows that, because the Plaintiffs’ RICO claim was
properly dism ssed and the district court did not have diversity
jurisdiction to hear this case, the remaining state-|law cl ai ns were

properly dism ssed. See Parker & Parsley Petroleum Co. v. Dresser




| ndus., 972 F.2d 580, 585 (5th Cr. 1992). For the foregoing
reasons, the district court’s dismssal of Plaintiffs’ conplaint is

AFFI RMED, and Plaintiffs’ notion to strike, to stay proceedings,
and to extend tinme to file reply brief is DEN ED
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