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Donny Ray Ward appeals followi ng his convictions for
possessi on of nethanphetamne with intent to distribute,
21 U S. C 8§ 841 (Count One), (2) possession of unregistered
destructive devices, 26 U S.C. 88 5845, 5861(d), 5871 (Count
Two), and possession of a firearmin furtherance of a drug
trafficking crine, 18 U S.C. 8§ 924(c) (Count Three). W AFFIRM

| N PART, VACATE | N PART, and REMAND

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Ward first challenges the district court’s determ nation
that he is accountable for 60.6 grans of nethanphetam ne
(actual ), and his correspondi ng sentence of 121 nont hs’

i nprisonment under Count One. See U S. S.G § 2D1.1(c)(4)

(Drug Quantity Table). This court reviews de novo the sentencing

court’s interpretation and application of the Sentencing

QUi del i nes. See United States v. Charles, 301 F.3d 309, 313-14

(5th Gr. 2002)(en banc)). This court reviews a district court’s
factual findings concerning the quantity of drugs attributable

to a defendant for clear error. See United States v. Maseratti,

1 F.3d 330, 340 (5th Cir. 1993).

Ward contends that, because he was charged with possession
of met hanphetamne with intent to distribute, the district
court could sentence hi mbased only on the quantity of drugs
he possessed. Because the precursor materials found on Ward’s
prem ses were part of the sane course of conduct or part of a
common schene or plan as the count of conviction, the district
court was required under the Sentencing Guidelines to consider
themin calculating Ward’s sentence. See U S . S.G § 1B1. 3,
coment. (backg’' d).

Ward al so argues that the district court’s determ nation
t hat the pseudoephedrine found on his prem ses could be used to
manuf acture 56.1 granms of nethanphetam ne (actual) was error
because the district court |acked reliable information as to the

quantity or purity of the drug that could have reasonably been



No. 02-10703
-3-

extracted in a clandestine |aboratory. A review of the

sent enci ng proceedi ngs show that the district court sinply
accepted the cal cul ations and estimates of the Governnent’s
experts as to drug quantity over that of Ward' s expert,

Dr. Booker. A district court does not clearly err in crediting

one expert’s analysis over that of another. See United States

v. Doggett, 230 F.3d 160, 167 (5th G r. 2000).
We do not reach the nerits of Ward’s argunent that 1.2 grans
of net hanphetam ne were for his personal use because this anount

does not affect the applicable Guideline range. See United

States v. Jackson, 22 F.3d 583, 585 (5th Cr. 1994); U S S G

8§ 2D1.1(c)(4). As Ward concedes, his argunent that 21 U S C
8 841(A) & B are facially unconstitutional is foreclosed. See

United States v. Sl aughter, 238 F.3d 580, 582 (5th Cr. 2000).

Cting Arendnent 599 to the Sentencing Guidelines, Ward
argues that the district court erred in applying a two-1|evel
enhancenment pursuant to 8§ 2D1.1(b)(1). He also contends that the
district court erred in sentencing himto the statutory maxi num
of 120 nonths’ inprisonnent for Count Two. Because Ward did not
rai se these issues in the district court, he nust satisfy the

plain error standard. See United States v. d ano, 507 U S. 725,

731-37 (1993).
The Governnent concedes that the district court erred in
appl ying the enhancenent. W agree that the application of the

two-1 evel enhancement was error. See U S.S.G 8§ 2K2.4, coment.
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(n.2). W disagree with the remai nder of the Governnent’s

anal ysi s, however, because the groupi ng of Count One and Count
Two was proper. See U S.S.G § 3DL.2(d). Under a correct
application of the Guidelines, Ward' s sentences on Count One and
Count Two are to be based on a total offense |evel of 29.
Because the district court m sapplied the Guidelines, and Ward’s
sentences on Count One and Count Two fall outside the applicable
range under the QGuidelines, we exercise our discretion under
plain error review, VACATE Ward’s sentences on Count One and
Count Two, and REMAND for resentencing. See 4 ano, 507 U S. at

735-37; United States v. Alarcon, 261 F.3d 416, 424 (2001).

VWard has not shown that his conviction under 18 U. S. C.

8§ 924(c) was plain error. See United States v. Ceballos-Torres,
218 F. 3d 409, 410-15 (5th Gr. 2000). Accordingly, Ward' s
convi ction under Count Three is AFFIRVED. G ven the above
determ nation, we reject Ward’ s argunent that the district court
plainly erred in failing to apply a two-1|evel reduction under the
“safety-val ve” provisions of the Sentencing Cuidelines. See
U.S.S.G 8§ 2D1.1(6), § 5CL.2(a)(2).

To the extent that Ward raises ineffective assistance of
counsel clains or other argunents for the first tine in his reply

brief, we do not consider his argunents. See Price v. Roark

256 F.3d 364, 369 n.2 (5th Gr. 2001); United States v. Hi gdon,

832 F.2d 312, 313-14 (5th Gr. 1987).
AFFI RVED | N PART, VACATED I N PART, AND REMANDED



