IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10648
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARI O ALBERTO GOVEZ- NI ETO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:99-CR-86-1-C
 December 11, 2002
Before JOLLY, DAVIS, and JONES, G rcuit Judges.
PER CURI AM *
Mario Al berto Gonez-N eto, federal prisoner nunber 34211-
077, appeals the denial of his notion for nodification of
sentence pursuant to 18 U S.C. 8 3582(c)(2). He argues that
Amendnent 632 is a clarification of U S. S.G § 2L1.2 and should

be applied retroactively. He further noves for appoi nt nent of

counsel. The notion i s DEN ED

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Amendnents to the Sentencing Guidelines may not be applied
retroactively upon a notion under 18 U S.C. 8§ 3582(c)(2) unless
they are specifically set forthin U S S.G § 1B1.10(c).
US S G 8§ 1B1.10(a), p.s. (Nov. 2001). Anendnent 632 is not
listed in US. S.G 8§ 2B1.10(c) and therefore may not be applied

retroactively under Gonez’s notion. See United States v. Drath,

89 F.3d 216, 218 (5th Cr. 1996) (anendnent not listed in U S S G
8§ 1B1.10(c) “cannot be given retroactive effect in the context of
a 8§ 3582(c)(2) notion”).

Gonez al so contests the sufficiency of his indictnent. He
alleges that it was insufficient for not listing a prior

conviction as an el enent of his offense. Such a claimis not

cogni zable in an 18 U.S.C. § 3582(c)(2) notion. See United

States v. Shaw, 30 F.3d 26, 29 (5th Gr. 1994)(Section 3582

nmotion is not the appropriate vehicle for raising issue other
than retroactive application of subsequently |owered guideline
range). The district court did not abuse its discretion in

denyi ng Gonez’s notion. AFFI RVED



