IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10541
Conf er ence Cal endar

WARREN G RAUCH
Pl ai ntiff-Appellant,
ver sus

RAYNALDO CASTRO, MARYANN MUNSELL; HUGH BRYAN;
TOMMY E. PARKS; VI CTOR BROCKS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:02-CV-84

 December 12, 2002
Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *
Warren G Rauch, Texas prisoner # 736714 (“Rauch”), appeals

the dismssal of his pro se and in fornma pauperis ("IFP") lawsuit

filed pursuant to 42 U . S.C. 8 1983. The district court dism ssed
the suit as frivol ous because Rauch, by his own adm ssion, had
failed to exhaust the prison grievance process prior to filing
suit, as required by 42 U S.C. 8§ 1997e, and therefore the suit

sought relief to which Rauch was not entitled.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court did not err in dismssing the conpl aint
as frivolous for failure to exhaust adm nistrative renedies. See

Underwood v. WIlson, 151 F.3d 292, 294 (5th G r. 1997). The

district court correctly ordered that dism ssal was with

prejudice to refiling with IFP status. See Underwood, 151 F. 3d

at 296.
This appeal is without arguable nerit and is thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
R 42.2.
The district court’s dism ssal as frivolous and this court’s

di sm ssal as frivolous count as two strikes for purposes of the

three-strikes provision. See 28 U S.C. 8 1915(g); see Adepegba
v. Hammons, 103 F.3d 383, 388 (5th Gr. 1996). Rauch is WARNED
t hat shoul d he accunul ate three strikes he will be unable to
proceed IFP in any civil action or appeal while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S. C

§ 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



