IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10414
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERT B. SPEAKS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:01-CR-164-4-A
Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Robert B. Speaks appeals his sentence for his guilty-plea
conviction of mail fraud and ai ding and abetting for his
participation in a schene to fraudulently induce victins to
pur chase conputer systens equi pped with automatic tel ephone

dialers. Speaks argues that the district court erred in

sentencing himto 13 nonths in prison under U S S .G 8§ 2F1.1

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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because the | oss anmobunt was not reduced for the conputers stil
in the victins’ possession.
We review the district court’s calculation of |loss for clear

error. See United States v. Randall, 157 F.3d 328, 330 (5th Cr.

1998). The district court need only make a reasonabl e estinmate
of the loss, given the available information. |d. at 330-31.

The district court’s refusal to | ower the | oss anount for
the value of the conputers was not clear error. As explained in
the presentence report (PSR), the | oss anount shoul d not have
been reduced for the conputer systens because they were
wort hl ess. They appeared to be used, assenbled wth inexpensive
hardware, partly or conpletely inoperable, or had software
probl ens, and did not cone with a warranty or with custoner or
techni cal support. The information given to the probation
officer in preparing the PSR was properly considered since it
constituted “available information” relevant to a determ nation
of the equipnent’s resale value. See id. Therefore, the
district court’s refusal to reduce the | oss anobunt based on the
“val ue” of the conputers was not clear error because the
conputers had no val ue.

Speaks al so contends that Beneficial Finance, the |ender,
benefitted doubly by “witing off” the victinms’ | osses and by
bei ng awarded restitution. However, Speaks had the burden of

proving an offset. See United States v. Sheinbaum 136 F.3d 443,

449 (5th Gr. 1998). He did not present any evidence that
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Beneficial Finance had “witten off” the bad loans. Nor did
Speaks offer any evidence to dispute the district court’s
statenent that, when Beneficial Finance gets its noney back, it
wi |l have to reinburse the Governnent. The district court’s
rejection of this loss-cal culation argunent was not clear error.

The judgnent of the district court is AFFI RVED



