IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10364
Summary Cal endar

Rl CHARD L. ANDREWS, JR.
Pl aintiff,

ver sus

COMPUSA, INC.; ET AL,
Def endant s,
LOUI S PERRY CACCAMO,
Pl ai ntiff-Appellant,
COVPUSA, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3: 00- CV- 1368- D)
~ November 7, 2002

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM ~

In separate cases, Plaintiff R chard L. Andrews, Jr. and
Plaintiff-Appellant Louis Perry Caccanp sued Defendant-Appellee
CompUSA, Inc. in the district court for the Eastern District of

Pennsyl vani a, asserting clains in breach of contract for ConpUSA’ s

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



purported refusal to pay conm ssions. The cases were consol i dated
and thereafter transferred to the Northern District of Texas
(Andrews’ s case was eventually settled and is not at issue in this
appeal ) . Both ConmpUSA and Caccano filed notions for sunmary
j udgnent : The court denied Caccanp’s and granted ConpUSA’ s,
di sm ssing Caccanb’s action with prejudice.?

Caccano filed a notion for reconsideration nore than ten days
follow ng entry of summary judgnment, so the district court treated
that nmotion as one seeking relief under Federal Rule of Gvil
Procedures 60(b) (“Rule 60(b)”) and denied it. Caccano appeal s
both the judgnment dism ssing his suit and the order denying relief
under Rul e 60(Db).

The district court’s careful and exhausti ve Menorandum Qpi ni on
and Order of February, 2002 denonstrates beyond cavil that
Caccanp’s failure to conply with Gvil Rule 56.5(a) of the Northern
District of Texas “significantly inpacts” the disposition of
ConmpUSA’ s notion for summary judgnent agai nst him (and, perforce,
t he denial of Caccanp’s own summary judgnent notion). |ndeed, the
district court went well beyond the extent required in ferreting
out evidence despite this failure of Caccanpo to conply with the

applicable local and federal rules. Under well-settled |law, the

1'As Andrews’s case was still ongoing, the court certifiedits
di sm ssal of Caccanp’s action as a final judgnent pursuant to
Federal Rule of Cvil Procedure 54(b), giving us appellate
jurisdiction under 28 U.S.C. 8§ 1291. Federal jurisdictionis based
on diversity of citizenship under 28 U . S.C. § 1332.
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court was not required to “conb the record” on its own to sal vage
Caccanp’s case from his deficient filings. Rule 56 clearly does
not require the court to go to such extrenes in seeking out
evi dence. ?

G ven Caccano’s failure, as non-novant under ConpUSA s notion
for summary judgnent, to neet his burden of designating
specifically the record |l ocation of each material fact that would
create genuine issues and thereby eschew sunmary judgnent, we are
satisfied that the district court correctly granted ConpUSA s
summary j udgnent on the basis of the federal and | ocal rul es al one.
The court went further, however, and supported its grant of summary
judgnment to ConpUSA (and its denial of Caccano’s sunmary | udgnment
nmotion) by correctly analyzing the substantive flaws in Caccanp’s
claim to an oral contractual right to receive conm ssions,
particularly in light of the sparse evidence identified by Caccano,
and ultimately determning that he could not conceivably succeed.

We are equally satisfied that the district court’s denial of
Caccamp’s Rule 60(b) notion is correct and free from reversible
error. Relief of the nature requested by Caccanp is difficult to
justify and rarely granted. Like its treatnent of these parties’

summary judgnent notions, the district court’s disposition of

2 See Doddy v. Oxy USA, Inc., 101 F.3d 448, 463 (5th Cr.
1996) (citing Jones v. Sheehan, Young & CQulp, P.C, 82 F.3d 1334,
1338 (5th Cir. 1996)).




Caccamp’s Rule 60(b) notion is correct and free of reversible
error.

Based on our review of the appellate briefs of counsel, the
rulings of the district court, and the relevant portions of the
record, we are convinced that Caccanp’s appeal fromthe district
court’s denial of his summary judgnent and grant of ConpUSA’'s
summary judgnent nust fail. We are |ikew se convinced that his
appeal fromthe court’s denial of his Rule 60(b) notion is w thout
merit. For essentially the sane reasons extensively articul ated by
the district court, its dism ssal of Caccanp’ s acti on and deni al of
his Rule 60(b) notion are, in all respects,

AFFI RVED.



