IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10339
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
BENNI E DEAN HENDERSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:01-CR-164-1-A

Decenber 2, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Benni e Dean Henderson appeals the district court’s denial of
his notion to continue sentencing, after he pleaded guilty to
conspiracy to commt mail fraud. “[T]he disposition of notions for
continuance is vested in the sound discretion of the trial court,
which will not be disturbed on appeal except upon a clear show ng

of abuse of discretion” and a denonstration of “serious prejudice”

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



resulting fromthe denial.?

There was no abuse of discretion in Henderson’s case. The
def endant | odged two conplaints at sentencing, and asked that the
sentenci ng be continued so that counsel could further investigate
the i ssues. Henderson’s first objection was that Assistant Federal
Publ i c Def ender (AFPD) Wannanaker, who had represented hi mup until
t he sentenci ng, when AFPD Curtis took over the representation, had
rendered i neffective assi stance. The second was that he wi shed to
W thdraw his guilty plea on grounds of innocence. The trial court
al l oned the defendant the opportunity at sentencing to testify as
to both notions. During his testinony on the notion to renove the
FPD s office, the defendant agreed to wi thdraw the noti on and have
AFPD Curtis, who was representing himat the sentencing, continue
to be his counsel. Thus, that issue was resolved and the district
court did not abuse its discretion in refusing to continue the
sentencing so that Curtis could inquire further into the issues
concerning the notion to renove.

As to defendant’s assertion of innocence and desire to
wthdraw his guilty plea, AFPD Curtis declined to all ow Henderson
totestify in support of that claim thus failing to establish any
reason why the district court should consider the notion
meritorious and serve as a basis for continuing the sentencing.

Therefore, the trial court also did not abuse its discretion in

'United States v. Mtchell, 777 F.2d 248, 255 (5'" Gir. 1985).
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refusing to allow a continuance on this basis.

Furthernore, even if the district court did abuse its
discretion in continuing the sentencing, the defendant does not
show t hat serious prejudice resulted fromthat decision. He fails
to provide any cogni zable reason why the conti nuance woul d have
benefitted either his ineffectiveness claim or his notion to
w thdraw the guilty plea.

AFFI RVED.



