UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10255

MELODY G RARD,
Pl ai ntiff-Appellee,
vVer sus
BRI NKER | NTERNATI ONAL PAYRCLL CORPORATI ON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
Civil Docket #5:00-CV-428-C

January 14, 2003
Bef ore GARWOOD, JONES, and STEWART, Circuit Judges:
PER CURI AM *

The court has carefully considered this appeal of an
awar d of danmages and attorneys fees for Title VII sexual harassnent
perpetrated against Ms. Grard while she worked at a Chili’s
restaurant in Lubbock, Texas. We have carefully reviewed the

briefs, the jury verdict and pertinent portions of the record.

"Pursuant to 5" QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



Havi ng done so, we are constrained to reverse and render judgnment
in favor of appellant Brinker International.

This case is largely resol ved by the answers contained in
the jury verdict. W may assune w thout deciding that the verdi ct
is sustained by the evidence at least with respect to Grard' s
all egations that her co-workers at Chili’s sexually harassed her
and that Brinker did not nmake a good faith effort to prevent or
pronptly <correct the sexual harassnent. Nevert hel ess, and
critically, the jury also found that Grard was not constructively
di scharged from enpl oynent. I ndeed, the record gives every
i ndication that she sinply quit.

In light of this finding, thereis no basis for the award
of | ost wages and enpl oynent benefits to Grard. Because the award
of actual damages cannot be sustained, Grard also |oses her
punitive damage award. This court has held in a rel ated context,
involving the Fair Housing Act, that a punitive danages award
cannot stand in the absence of an actual damage award unless a

constitutional right has been violated. Loui siana ACORN Fair

Housing v. Leblanc, 211 F.3d 298, 303 (5'" Cr. 2000). In so

deciding, we examned caselaw from this and other <circuits
interpreting various federal rights statutes. The reasoni ng of

Loui si ana ACORN applies here.

Finally, since Grard s damage awards fail, there is no

predicate for the court’s award of attorneys fees, because “the



plaintiff’s | evel of success can critically influence the proper

anmount of fees.” Thonmas v. Texas Dept. of Crinm nal Justice, 297

F.3d 361, 373 (5" Gr. 2002).

For the foregoing reasons, the judgnent is REVERSED and

RENDERED i n favor of Brinker.



