IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10128
Conf er ence Cal endar

NIl CHOLAS A. PERRONE

Peti ti oner- Appel | ant,
vVer sus
UNI TED STATES OF AMERI CA; RALPH J. PAYNE, Warden

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:01-Cv-156

© August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Ni chol as A Perrone, federal prisoner # 10293-018, appeals
the district court’s dismssal of his 28 U S. C. § 2241 habeas
corpus petition. Perrone argues that his guilty plea to carrying
a firearmduring and in relation to a drug-trafficking crine, 18

US C 8 924(c), was not knowng and intelligent in |ight of

Bail ey, and that the sentencing court |acked jurisdiction to

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

Bailey v. United States, 516 U. S. 137 (1995).
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convict and sentence himfor that offense. He argues that he
should be allowed to bring his clains in this 28 U S. C § 2241
habeas petition under the “savings clause” of 28 U S. C. § 2255.
“[ T] he savings clause of § 2255 applies to a claim (i) that
is based on a retroactively applicable Suprenme Court decision
whi ch establishes that the petitioner may have been convicted of
a nonexi stent offense and (ii) that was foreclosed by circuit |aw
at the tinme when the claimshould have been raised in the
petitioner’s trial, appeal, or first 8§ 2255 notion.” Reyes-

Requena v. United States, 243 F.3d 893, 904 (5th Cr. 2001).

A prior unsuccessful 28 U S.C. § 2255 notion does not render 28

U S C 8§ 2255 inadequate or ineffective. Tolliver v. Dobre, 211

F.3d 876, 878 (5th Gr. 2000). The petitioner bears the burden
of affirmatively showing that the 28 U S.C. § 2255 renedy is

i nadequate or ineffective. Pack v. Yusuff, 218 F.3d 448, 452

(5th Gir. 2000).

Perrone’s Bail ey claimwas addressed and deni ed on the
merits in his first 28 U . S.C. 8§ 2255 proceeding. Perrone’'s prior
unsuccessful 28 U S.C. § 2255 notion does not render 28 U. S. C

§ 2255 inadequate or ineffective. See Tolliver, 211 F.3d at 878.

AFFI RVED.



