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S LAVINE; RUSSELL M GARD, MARC B WOLPOW CHARLES G HANSON, 111;
ROBERT C GAY and KEVI N W MCALEER,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
(98- CV-1072)

Before HHGd NBOTHAM EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM ~
Plaintiffs-appellants appeal the dism ssal with prejudice of

their federal securities fraud clainms which were brought as a

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



putative class action under Sections 10(b) and 20(a) of the
Securities Exchange Act of 1934 and Rule 10b-5 of the SEC
Plaintiffs alleged that defendants nade nunerous false and
m sl eadi ng statenents regardi ng the success of Anmerican Pad & Paper
Conpany (Ampad) in order to deceive investors and mai ntai n conpany
stock prices. Specifically, plaintiffs alleged that defendants
m srepresented the success of Anpad’ s strategy of acquiring other
paper products conpanies and integrating theminto Anpad to achi eve
ef ficiencies and higher profits; that defendants m srepresented the
success of their pricing strategy to insulate profits from
fluctuations in the price of raw materials (paper) by passing on
the increased costs to custoners; and, that defendants mani pul at ed
their Last In First Qut (LIFO accounting reserves to maintain
fal se earnings statenents. Plaintiffs alleged that these
m sstat enments were nade by defendants at nunerous tinmes i n earnings
reports, prospectus, SEC filings, and through anal ysts who relied
on statenents nmade to them by the defendants. Plaintiffs al so
alleged that Bain Capital Inc., Bain Venture Capital, as well as
the directors of Anpad nom nated by Bain - Wl pow, Gay, and Lavi ne
- were |iable as control persons pursuant to Section 20(a).

The defendants noved to dismss, and the district court
dismssed all claine with leave to anend, finding that the
plaintiffs had failed to adequately allege scienter and had not
pled with sufficient particularity to state a claim Plaintiffs
filed their First Amended Conpl ai nt, and t he def endants agai n noved
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to dismss. The district court granted their notions in part, and
denied themin part. On defendants’ notion to reconsider foll ow ng
the publishing of this court’s decision in Nathenson v. Zonagen
Inc.,! the district court dismssed the remaining clains with
prejudice. Plaintiffs tinely appealed. W affirm essentially for
the reasons stated by the district court.
I

We reviewa district court’s dismssal under Rule 12(b)(6) de
novo.? |n doing so, we accept the facts alleged in the conplaint
as true and construe the allegations in the |light nost favorable to
the plaintiffs.® A Rule 12(b)(6) notion should be granted only if
it appears beyond doubt that the plaintiffs can prove no set of
facts in support of their claim which would entitle them to
relief.? On the other hand, conclusory allegations or |egal
concl usi ons masquer adi ng as factual conclusions will not sufficeto
prevent dism ssal under Rule 12(b)(6).°

We find that appellants have failed to sufficiently plead the

el ement of scienter with respect to the individual defendants,

1267 F.3d 400 (5th Cr. 2001).
2 See Nat henson, 267 F.3d at 406.
S 1d.

4 See ABC Arbitrage Plaintiffs Goup v. Tchuruk, 291 F.3d 336,
348 (5th Cr. 2002).

> 1d.



Benson, MAl eer, Hanson, and Gard.® A “strong inference” of
fraudul ent intent is not supported by the alleged insider trading
by Hanson and Gard. | nsider trading “nmust be unusual to have
meani ngf ul probative value,” and here the ti m ng and anount of the
trade is not unusual.’ The plaintiffs’ other allegations, for the
nmost part, amount to nothing nore than the unsupported assunption
t hat because of their positions in the conpany, the defendants had
know edge that the conpany’s statenents were fal se or m sl eadi ng.
The defendants’ positions within the conpany are not sufficient to
presunme know edge of the conpany’s difficulties and mani pul ati on of
the LIFOreserve.® Wile the appellants do not rely solely on the
all eged insider trading and the defendants’ position within the
conpany, taking all of the allegations together, we find them
insufficient to create a strong inference of scienter. e
therefore affirm the dismssal of the clains against defendants
Benson, MAl eer, Hanson, and Gard.

We also affirmthe dism ssal of the clains against the Bain
defendants - Bain Capital 1Inc., Bain Venture Capital, and

def endants Wl pow, Gay, and Lavine - as there can be no contro

6 In order to state a claim under section 10(b) of the
Securities and Exchange Act of 1934 and SEC Rul e 10b-5, a plaintiff
must al l ege, in connection with the purchase or sal e of securities,
(1) a msstatenent or an om ssion (2) of material fact (3) made
wth scienter (4) on which plaintiff relied (5) that proxinmately
caused the plaintiffs' injury. See Nathenson, 267 F.3d at 406-7.

" 1d. at 420-21

8 1d. at 424.



person liability where the appellants have failed to plead the
predi cate securities fraud clains.?®
|1
For the reasons stated, we AFFIRM the district court’s

dism ssal of all clains with prejudice.

® See ABC Plaintiffs Goup, 291 F.3d at 362 n. 123.
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