IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10072
Summary Cal endar

GARY L. BRADSHAW

Pl ai ntiff-Appellant,
vVer sus

UNKNOWN LI EUTENANT, Texas Departnent of Crimnal Justice Oficer;
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE - | NSTI TUTI ONAL DI VI SI ON
OFFI CI ALS, ADM NI STRATI ON; UNKNOWN MANUFACTURER OF CHEM CAL
AGENT; LESLI E WOCODS, Warden; UNKNOAN NURSE, Allred Unit; UNIT
HEALTH ADM NI STRATOR, Allred Unit; A MCONULTY, Oficer; NFN
WLLS, Captain; NFN SMTH, JOHN DOE, #2, Step 2 Gievance
Person; JOHN DCE, #3, Step 3 Gievance Person; | NTERNAL AFFAI RS
DEPARTMENT; CHI EF, Internal Affairs Division; TOMW L. NORWOOD,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 7:00-CV-156-R

© August 21, 2002
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM ~
Gary L. Bradshaw, Texas prisoner # 413854, has filed a

nmotion for |leave to proceed in forma pauperis (I FP) on appeal,

followng the district court’s dismssal of his 42 U S. C. § 1983

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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action as frivolous pursuant to 28 U S.C. 8 1915(e)(2)(B)(i). By
moving for | FP status, Bradshaw is challenging the district
court’s certification that | FP status should not be granted on
appeal because his appeal is not taken in good faith. See Baugh
v. Taylor, 117 F.3d 197, 202 (5th Cr. 1997).

Bradshaw has not shown that he will raise a nonfrivol ous
i ssue on appeal. Bradshaw alleged that the district court abused
its discretion in dismssing his claimthat Norwood used
excessive force against him he alleged that Norwood sprayed him
with mace when he refused to accept his new cell assignnment
because he did not want to live with a white inmate. Bradshaw
all eged that he suffered burning eyes and skin for approxi mately
24 hours, twitching of his eyes, blurred vision, irritation of
his nose and throat, blistering of his skin, rapid heartbeat,
ment al angui sh, shock and fear as a result of the use of nace.
He has not shown that he suffered nore than a de mnims injury
or that the force used by Norwood was objectively unreasonabl e

under the circunstances. See Wllians v. Bramer, 180 F.3d 699,

703, clarified on reh’q, 186 F.3d 633, 634 (5th Cr. 1999); lkerd

v. Blair, 101 F.3d 430, 433-34 (5th Gr. 1996).

Bradshaw argues that the district court abused its
discretion in dismssing as frivolous his claimthat he was
deni ed adequate nedical care after the use of nace. Bradshaw
acknow edges that the nurse exam ned him and determ ned that he

did not need nedical care. Hi s disagreenent with the nurse’s
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assessnent is insufficient to establish an unconstituti onal

deni al of nedical care. See Varnado v. Lynaugh, 920 F.2d 320,

321 (5th Gr. 1991); Norton v. D nmazana, 122 F.3d 286, 292 (5th

Cr. 1997).

Bradshaw argues that the district court abused its
discretion in dismssing as frivolous his claimthat prison
officials filed false disciplinary charges against himas a
result of this incident. Because Bradshaw has not shown that the
di sciplinary action has been reversed, this claimis not

cogni zabl e under 42 U.S.C. § 1983. See Edwards v. Balisok, 520

U S. 641, 648 (1997); Heck v. Hunphrey, 512 U. S. 477, 487 (1994).

Bradshaw argues that the manufacturer of the nace was
negl i gent because it designed a dangerous product w thout
adequate testing and wthout instructing prison officials
concerning how to use it or how to decontam nate people after it
had been used. Bradshaw s claimis not cogni zabl e under 42
U S.C 8§ 1983 because the manufacturer is not a state actor and
because negligence does not give rise to a 42 U. S.C. § 1983

action. See Daniels v. Wllians, 474 U S. 327, 332-36 (1986);

Johnson v. Dallas Indep. Sch. Dist., 38 F.3d 198, 200 (5th Cr.

1994) .

Because Bradshaw has not shown that the district court erred
in certifying that his appeal is not taken in good faith, his
request for IFP status is DENIED, and his appeal is DI SM SSED as

frivol ous. See Baugh, 117 F.3d at 202 & n.24; 5THCQR R 42.2.



No. 02-10072
-4-

Bradshaw i s cautioned that the district court’s dismssal of this
action and this court’s dism ssal of this appeal both count as

“strikes” pursuant to 28 U S.C. § 1915(g). See Adepegba v.

Hammons, 103 F. 3d 383, 388 (5th Cr. 1996). Bradshaw is advised
that if he accunul ates three strikes, he will be barred from
bringing a civil action or an appeal proceeding |IFP unless he is
under i nm nent danger of serious physical injury. See 28 U S. C
8§ 1915(g). Bradshaw is also advised to review any pendi ng

pl eadi ngs or appeals to ensure that they do not raise any
frivolous clains. Bradshaw s “notion for appoi ntnent of counsel

and additional time” is al so DEN ED



