IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10071
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
OSCAR VI LLA- FABELA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:97-CR-4-ALL-C
 June 18, 2002
Before H G3d NBOTHAM DAVIS, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Gscar Vill a-Fabel a, federal prisoner #11366-006, appeals the
district court’s denial of his 18 U S.C. § 3582(c)(2) notion for
reduction of his sentence for illegal reentry into the United
States after deportation. Villa-Fabela asserts that he is

entitled to a sentence reducti on under Anendment 632, as that

recent amendnent to the sentencing guidelines retroactively

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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applies to reduce U S.S.G § 2L1.2's enhancenent for deportation
foll ow ng an aggravated fel ony conviction.

Pursuant to 18 U.S.C. 8 3582(c)(2), a sentencing court may
reduce a termof inprisonnent “based on a sentencing range that
has been subsequently | owered by the Sentencing Comm ssion

, If such a reduction is consistent with applicable policy
statenents issued by the Sentencing Comm ssion.” 18 U S.C
8§ 3582(c)(2) applies only to anendnents to the sentencing
gui delines that operate retroactively, as set forth in subsection
(c) of the applicable policy statenent, U S. S.G § 1B1.10, p.s.

United States v. Drath, 89 F.3d 216, 217-18 (5th Cr. 1996).

Anmendnent 632 is not listed in U S.S.G § 1B1.10(c), p.s.
Thus, an 18 U. S.C. 8§ 3582(c)(2) sentence reduction based on
Amendnent 632 woul d not be consistent with the Sentencing
Commi ssion’s policy statenent. See id. at 218. Anmendnent 632
therefore cannot be given retroactive effect in the context of an
18 U.S.C. § 3582(c)(2) notion. See id.

In light of the foregoing, the district court |acked the
authority to reduce Vill a-Fabela s sentence pursuant to 18 U S. C

8§ 3582(c)(2). See United States v. Lopez, 26 F.3d 512, 515 & n. 3

(5th Gr. 1994). The district court’s judgnent denying Villa-

Fabel a’s notion for reduction of sentence is AFFl RVED



