IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10063
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAM E ROY KEYS, al so known as Jam e Benitez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:01-CR-67-1-C
 July 30, 2002
Before Jol |y, Hi ggi nbotham and Parker, Crcuit Judges.
PER CURI AM *

Jam e Roy Keys appeals from his conviction and sentence,
followng a jury trial, for possession of a firearmby a convicted
felon, in violation of 18 U S.C. § 922(9q).

Keys contends that the evidence was insufficient as a matter

of law to support the interstate-comerce elenent of an 18 U S. C

8 922(g)(1) offense and that this court should reconsider its

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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jurisprudence regarding the constitutionality of that statute in

light of Jones v. United States, 529 U. S. 848 (2000). To establish

the “in or affecting comerce” elenent of 18 U. S.C. 8§ 922(9g) (1),
the Governnent need prove only that a firearm has travel ed

interstate at sone point in the past. See United States V.

Cavazos, 288 F.3d 706, 712-13 (5th Gr. 2002); United States V.

Daugherty, 264 F.3d 513, 518 (5th Gr. 2001), cert. denied, 122 S

Ct. 1113 (2002). Keys does not deny that testinony at his tria
established that the gun was manufactured in California and
travel ed at sone point to Texas. The Suprene Court’s decision in
Jones did not affect or undermne the constitutionality of
18 U.S.C. § 922(g)(1). Daugherty, 264 F.3d at 518.

Keys al so argues that the district court erred in applying to
himthe first-degree murder guideline, U S S.G § 2Al.1, pursuant
to U S.S.G 8§ 2K2.1(c)’s cross-reference provision, resulting in a
gui deline range that was restricted to the nmaxi numstatutory prison
termof 120 nonths. He nmamintains that the evidence at trial and
sentencing did not support a finding that the shooting of his
brot her was preneditated and that it supported a finding, at worst,
of voluntary mansl aughter, which would have called for a guideline
i nprisonnment range of 100 to 120 nonths. Because Keys has not
established that the district court clearly erred in rejecting his
vol unt ar y- mansl aught er argunent and because the evi dence supported

a finding of at |east second-degree nurder (in that malice



af oret hought was evident), any error wth respect to the
application of the first-degree nurder guideline was harm ess.

See United States v. Mtchell, 166 F.3d 748, 754 n.24 (5th Cr.

1999); United States v. Tello, 9 F.3d 1119, 1131 (5th Cr. 1993);
18 U.S.C. § 1111.

The conviction and sentence are AFFI RVED.



