IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10057

Summary Cal endar

DAVI D PATT,
Pl ai ntiff-Appellant,

ver sus

SWEETHEART CUP,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:99- CV-2443- X)

July 17, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

David Patt appeals the district court’s grant of Sweetheart
Cup’s nmotion for sunmary judgnent on his Title VII clains. Patt
all eges that Sweetheart Cup, his forner enployer, discrimnated
agai nst himon the basis of race in connection with his term nation
fromhis position as a clanp truck driver. W affirm

Patt was term nated after a confrontation with Chris Gay, a

"Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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fellow African-Anerican enployee. Because Gay's forklift was
bl ocking Patt’s access through a part of the warehouse, he seized
control of Gay’'s forklift and began to nove materials that were
bl ocking his path. Gay alleged that Patt threatened him with
physi cal violence. Gay conplained to his supervisor, who asked
Patt to describe in witing his version of the incident. Patt was
suspended | ater that day, and was discharged two days later. He
then filed a charge of discrimnation with the EEOCC, all eging that
hi s di scharge was discrimnatory. The EECC di sm ssed Patt’s charge
and issued a right to sue letter. Patt then filed this suit. The
district court granted Sweetheart Cup’s notion for sunmary j udgnent
on all of his clains.

Clains of racial discrimnation based only on circunstanti al
evidence are evaluated under the burden-shifting framework set
forth in MDonnell Douglas Corp. v. Geen.! Under this three-part
schene, a plaintiff nust first establish a prina facie case of
di scrimnation by showi ng: (1) he belongs to a protected group; (2)
he was qualified for the position sought; (3) he suffered an
adverse enploynent action; and (4) he was replaced by soneone
outside the protected class.? The district court correctly held

that Patt failed to provide any summary judgnment evidence that

1411 U S 792, 802-805 (1973).

2 Price v. Federal Exp. Corp., 283 F.3d 715, 720 (5th Cr.
2002) .



establ i shes that the position remai ned open or that he was repl aced
by soneone outside of the protected cl ass.

Moreover, the incident wth Gay was a legitimte, non-
discrimnatory reason for Patt’s discharge. Patt admts that he was
involved in a verbal altercation with Gay, and Sweetheart Cup’s
determ nation that he was the aggressor is reasonable. Even if Patt
had established a prima facie case, he could not denonstrate that
Sweet heart Cup's stated reason for his dismssal is nerely a
pretext for intentional discrimnation.® Patt nust provide sone
evi dence denonstrating that discrimnation lay at the heart of
Sweet heart Cup's decision,* and has provi ded none.

Patt points to other incidents assertedly of disparate
treatnent that allegedly occurred during his enploynent at
Sweet heart Cup, incidents that were not conpl ained of in his EECC
charge. Wiile Patt is not required to assert all legal clains in
the EEOC charge,® he nust at |east assert the facts that are the
basis for those legal clains.® The scope of a Title VII conplaint
is limted to the scope of the EEOC investigation which can

reasonably be expected to grow out of the charge of

3 1d.
4 1d.

S Harris v. Parker College of Chiropractic, 286 F.3d 790, 795
(5th Gr. 2002).
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discrimnation.” Gven that Patt alleged in the EEOC charge that
the earliest date of discrimnation occurred on July 21, 1999-two
days before he was discharged-he is not permtted to conplain of
persistent discrimnationthat existed throughout his enpl oynent at
Sweet heart Cup. Hi s retaliation claim which was al so not nmade in
the EEOC charge, relies upon these sane allegations and is not
permtted. The district court properly concluded that these clains
were barred for failure to exhaust adm nistrative renedies.

For the foregoing reasons, the district court did not err in

granting summary judgnent. AFFI RVED

" Thomas v. Texas Dept. of Crimnal Justice, 220 F.3d 389, 395
(5th Gr. 2000).



