UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 02-10033
Summary Cal endar

MARK ALLEN SM TH,

Peti ti oner- Appel | ant,
VERSUS
JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,

| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas, Fort Whrth Division

(4:01-CV-230-Y)
January 3, 2003

Before JONES, STEWART, and DENNI'S, G rcuit Judges.
PER CURI AM *

Petitioner Mark Allen Smth appeals the district court’s
denial of his 28 U . S.C. § 2254 petition for habeas corpus pursuant
to a certificate of appealability granted by our court in an order

dated June 6, 2002. Smth argues that his procedural due process

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



rights were violated when the state failed to give himnotice that
it sought to use a pending driving while intoxicated charge to
prevent himfrombeing assigned to an Internediate Secure Facility
(I'SF) after revocation of parole. W now affirm the district
court’s denial of habeas relief.

We review the district court’s denial of petitioner’s habeas
application de novo as to questions of law and for clear error as

to factual findings. Dyer v. Johnson, 108 F.3d 607, 609 (5th Cr

1997) . Under the Antiterrorism and Effective Death Penalty Act
(AEDPA) the district court may grant petitions for habeas corpus on
clains adjudicated on the nerits in state court only where the

state determnation was “contrary to or an “unreasonabl e
application of” clearly established federal |aw as determ ned by
the Suprene Court. 28 U.S.C. § 2254(d). A § 2254 applicant may
al so obtain relief on a claimadjudicated on the nerits in state
court if the claim®“resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the evidence

presented in the State court proceeding.” 8§ 2254(d)(2).

Here petitioner conplains that his rights under Morrissey v.

Brewer, 408 U S. 471, 488-89 (1972) were violated when the state
failed to give hi mnotice of evidence it sought to use to deny him
post-revocation incarceration at an ISF. As the U S. Suprenme Court

has nmade cl ear since Meachum v. Fano, 427 U.S. 215, 224 (1976),

however, no due process rights arise in respect to a state’s choice

of incarceration facility, even though “the degree of confinenent



in one prison may be quite different from that in another.”
Accordingly, the state’'s failure to give notice of evidence it
woul d use to choose the incarceration facility does not raise any
due process constitutional concerns.

The judgnent of the district court is AFFI RVED. Respondent’s
nmotion to supplenent the record is DEN ED

AFFI RVED; MOTI ON DEN ED.



