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Appeal fromthe United States District Court for the
Northern District of M ssissippi, Aberdeen
1: 00- CVv-375-D- A

May 22, 2002

Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *

Appel l ants Katie Beasley, Dwayne Brown, Betty Burnett, Ora
Cain, Melissa Carter, Zinne Mae Collins, Jessie Colvin, Mattie Lee
Conner, J.C. Doss, WIIliam Davis, Leonard Charles Naylor, Louise

Harrell, Karen Harris, Margaret Watt Harrison, Eddie Heard, Torsha

"Pursuant to 5TH CTR. R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Heard, Jacqueline Hi cks-Randle, Emma H Il, Louise Howard, Bobby
Johnson, Larry Johnson, Aretha C ark-Jordan, Janes Jordan, Rosie
Martin, Karen Boyd MFarland, Janes MFarl and, Thal nus Morgan,
Kat hy Mbsier, Bobby Nash, Rebecca Naylor, Undra Sawyer, Deloise
Sl edge, Linda Faye Smth, Preston Tallie, Lexie Tate, Leroy Watt,
Les Wlbon, Arthur Lee WIIlians and Laki esha Young (collectively
“Beasley”) filed suit against Appellees Anerican Heritage Life
| nsurance Conpany and First Colonial Insurance Conpany in
M ssi ssippi state court (collectively “Heritage”). Heritage then
filed the instant actions pursuant to 9 U.S.C. 84, seeking to stay
the state court proceedi ngs and conpel arbitration. I n separate
orders, the district courts for the Northern and Sout hern di stricts
of Mssissippi granted Heritage this relief. Beasley appeals and
we affirm
DI SCUSSI ON

A Jurisdiction

“Federal courts are courts of limted jurisdiction, and absent
jurisdiction conferred by statute, lack the power to adjudicate
claims. It is incunbent on all federal courts to dism ss an action
whenever it appears that subject matter jurisdiction is |acking.

This is the first principle of federal jurisdiction.” Stockman v.

Fed. Election Commin, 138 F.3d 144, 151 (5th Cr. 1998) (citation

omtted). As the party asserting federal jurisdiction, Beasely

bears the burden of denonstrating that jurisdictionis proper. 1d.
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9 US C 8 16(a)(3) provides jurisdiction over appeals from
“final decision[s] with respect to an arbitration.” Interpreting

9 US C §16(a)(3) in Geen Tree Fin. Corp. v. Randol ph, 531 U S

79 (2000), the Suprene Court held that Congress intended the term
final decisionin Section 16(a)(3) to have its ordinary neaning, to
wt, “a decision that ends the litigation on the nerits and | eaves
not hing nore for the court to do but execute the judgnent.” 1d. at
86. Here, the only issue before the district court was whether to
conpel arbitration. Wen it did so, there was nothing nore for it
to do but execute judgnent.

Heritage contends that the district court stayed the federal
action and that therefore the order conpelling arbitration was not

final. See Randol ph, 531 U. S. at 87 n.2 (“Had the District Court

entered a stay instead of a dismssal in this case, that order
woul d not be appealable.”).? This factual contention is not
supported by the record. Heritage did not request a stay of the
federal proceedings and the district court order does not provide
for one; because, unlike in Randol ph, the federal action did not
contain any substantive clains, there was nothing for the district
courts to dismss. Accordingly, we conclude that we have
jurisdiction to hear this appeal.

B. McCar r an- Fer guson Act

Beasely contends that section two of the Federal Arbitration

2\\¢ express no opinion on the question whether the district
court had discretion to enter such a stay.
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Act (the “FAA’) has been reverse preenpted. See 9 U S.C 8§82 (“A

witten provision in any...contract...to settle by arbitration a
controversy thereafter arising out of such contract...shall be
valid, irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revocation of any contract.”).
In so arguing, Beasely relies on the MCarran-Ferguson act and a
decl aration of the Comm ssioner of Insurance for the M ssissippi
| nsurance Departnent, which indicates that it was the policy of the
M ssi ssippi I nsurance Departnent to withhold its approval from
i nsurance policies containing arbitration clauses.?

The district courts’ conclusions that the FAA as applied to
i nsurance contracts, has not been reverse preenpted by the
McCarran- Ferguson Act in Mssissippi is alegal question we review

de novo. See e.qg., More v. Liberty Nat’'l Life Ins. Co, 267 F.3d

1209, 1220 (11th Gr. 2001). “By its terns, the [ McCarran-Ferguson
Act] permts a state lawto reverse pre-enpt a federal statute only
if: (1) the federal statute does not specifically relate to the
‘busi ness of insurance,’” (2) the state |aw was enacted for the
‘purpose of regulating the business of insurance,’” and (3) the
federal statute operates to ‘invalidate, inpair, or supersede the
state | aw. There is no question that the FAA does not relate

specifically to the business of insurance. Thus, we need only

SApparently this is no longer the policy of the Conm ssioner
of I nsurance.
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address the last two requirenents.” Minich Am Rei nsurance Co. V.

Crawford, 141 F.3d 585, 590 (5th Cr. 1998).
The only enactnents identified by Beasely in support of her

contention that the FAA has been reverse-preenpted are M ss. Code.
Ann. 8 83-53-29% and M ss. Code. Ann. § 83-53-15.° Neither of these

statutes address the propriety of arbitration clauses in insurance
contracts, they are sinply general statutes vesting regulatory
authority over insurance in the Conm ssioner of |Insurance.
Clearly, the FAA does not directly inpair either of these statutes.
A conclusion that these general statutes reverse-preenpted the FAA
woul d be equivalent to a conclusion that all federal |aws which
could potentially indirectly affect the regulation of insurance

have been preenpted. Beasely provides no argunent or authority

4 Section 83-53-29 provides: “The conm ssioner my, after
notice and hearing, issue any rules and regul ations that he deens
necessary to effectuate the purposes of this chapter or to
el im nate devices or plans designed to avoid or render ineffective
the provisions of this chapter. The conm ssioner may require such
information as i s reasonably necessary for the enforcenent of this
chapter. All rules and regulations adopted and pronul gated
pursuant to this chapter shall be subject to the M ssissippi
Adm ni strative Procedures Law.”

5Section 83-53-29 provides, in pertinent part: “Al policies,
certificates of insurance, notices of proposed insurance,
applications for insurance, endorsenents and riders delivered or
issued for delivery in this state, and the schedul es of prem um
rates pertaining thereto, shall be filed with the conm ssioner for
his approval prior to use. If after filing, the conm ssioner
notifies the insurer that the formis disapproved, it is unlawful
for the insurer to issue or use the form”
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supporting such a sweeping result.

As noted above, Beasely appears to rely on a declaration from
t he Comm ssioner of Insurance, indicating that it was his policy to
w t hhol d his approval frominsurance fornms containing arbitration
cl auses. As an initial matter, it 1is wundisputed that the
arbitration clause at issue was not in an insurance contract, it
was in a |oan agreenent. Nonet hel ess | anguage in the MCarran-
Ferguson Act evinces Congress’ unanbiguous intent to accord
reverse-preenptive effect solely to “enact[ed]” state | aw. Beasely
has provided no argunent or authority to the contrary.

CONCLUSI ON

In light of the foregoing analysis, we AFFIRM
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