UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-60458
Summary Cal endar

LEON WASHI NGTCN,
Pl ai ntiff-Appellant,

VERSUS

VALSPAR | NDUSTRI AL COATI NGS GROUP,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissippi, Jackson D vision

(3. 98- CV- 469- V\B)
April 9, 2002

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *

Leon Washington filed this enploynent discrimnation and
sexual harassnment suit against his forner enployer, Valspar
| ndustrial Coatings Goup (“Valspar”). M. Wshi ngton al |l eges t hat

Val spar violated his rights under the Gvil Ri ghts Act of 1964, 42

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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US C § 2000e, et. seq. (“Title VI1") when his forner supervisor,
Rosal yn Jefferson, sexually harassed him and then fired himin
retaliation for reporting her to Val spar’s personnel director. He
al so all eges that he was fired because of his age in violation of
the Age Discrimnation in Enploynent Act of 1967, 29 U S.C. § 621,
et seq. (“ADEA’). The district court dismssed M. Washington’s
ADEA cl ai ns on summary judgnent, but allowed himto try his Title
VII clainms. After atrial onthe nerits of M. Washington’'s Title
VII clainms, the jury entered judgnent for Val spar. M. Washi ngton,
proceedi ng pro se, now appeals both the sunmary judgnent and the

jury verdict. We AFFIRM

l.

The district court di sm ssed M. Washi ngton’ s age
discrimnation clainms on summary judgnent. A party is entitled to
summary judgnent as a matter of lawif, when the evidence is viewed
inthe light nost favorable to the nonnovant, there are no genuine

issues of material fact. Fed. R Cv. P. 56(c); Frazier v.

Garrison I.S.D., 980 F.2d 1514, 1520 (5th Gr. 1993). I n ADEA

enpl oynent discrimnation cases, we review sunmary judgnents de
novo, applying the sane standard as the district court. Sherrod v.

Aner. Airlines, Inc., 132 F.3d 1112, 1121 (5th Cr. 1998).

The ADEA prohibits enployers from discrimnating against

enpl oyees on the basis of age. 29 U. S.C. § 623(a)(1). To establish



a prima facie case under the ADEA, the plaintiff must prove that
(1) he is a nenber of a protected class, (2) he was qualified for
the position that he held, and (3) he was discharged. Bauer v.

Al bermarle Corp., 169 F. 3d 962, 966 (5th Cr. 1999). The plaintiff

must al so show that he was either replaced by soneone outside the
protected class, replaced by soneone younger, or otherw se
di scharged because of his age. 1d. The third alternative of this
| ast elenment applies in circunstances where the plaintiff is not
replaced. 1d.

Establishing a prima faci e case creates a presunption that the
enpl oyer unlawfully di scrim nated agai nst the enpl oyee. Rhodes v.

Qui berson G 1 Tools, 75 F.3d 989, 992 (5th Cr. 1996) (en banc).

The defendant nust then produce evidence that the chall enged
enpl oynent action was taken for a legitimte, nondiscrimnatory
reason. |d. at 992-93. “If the defendant succeeds in carrying its
burden of production, the presunption, having fulfilled its rol e of
forcing the defendant to cone forward with sone response, sinply
drops out of the picture, and the trier of fact proceeds to decide
the ultimate question of whether the plaintiff has proved that the
defendant intentionally discrimnated against her.” Bauer, 169
F.3d at 966.

M. Washington has not nade a prima facie case for his ADEA
clains. The first three elenents are satisfied. M. Wshington
denonstrated that he was fifty-two years old at the tinme of his
di scharge and that he had worked for Valspar and Valspar’s
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predecessors since 1968. He did not, however, submt sunmary
j udgnent evidence to support the | ast elenent. There is nothing in
the record to indicate that Val spar replaced M. Washington with a
younger enpl oyee; M. Washington submtted no such evidence in his
response to summary judgnment or in his appellate brief. In his
response brief, M. Wshington alleges for the first tine that
Val spar replaced himw th a younger enployee naned WIlie Brooks.
Unsubstanti ated assertions, however, are not conpetent sunmary

j udgnent evi dence. Chaney v. New Oleans Pub. Facility Mnt.

Inc., 179 F. 3d 164, 167 (5th Cr. 1999). Furthernore, any argunent

not raised in an appellant’s initial brief is waived. Johnson v.

Sawyer, 120 F.3d 1307, 1315-16 (5th GCr. 1997).

The only evidence that M. Washington submts to support his
age discrimnation claimare Rosal yn Jefferson’s statenents that he
was “old,” “gray headed,” “stinky,” and “lazy.” Even assum ng
that Ms. Jefferson nmade these statenents, they are not sufficient
evidence to support a prim facie case of age discrimnation
First, the qualities of |aziness and mal odorousness do not relate
to age. Second, these statenents are too vague and renote in tine
from the date of M. Washington’s discharge to establish
discrimnation. Age-related comments may not serve as evi dence of
di scrimnation unless the remarks were: (1) nade proximate in tine
to the termnation; (2) nmade by soneone with the authority to nmake
the challenged enploynent decision; and (3) related to that

enpl oynent decision. Brown v. CSC Logic, Inc., 82 F.3d 651, 655
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(5th Cr. 1996). Mere “stray remarks” which are “vague and renpte
in time” are insufficient to establish discrimnation. Price v.

Mar at hon Cheese Corp., 119 F. 3d 330, 337 (5th Gr. 1997). In his

deposition, M. Wshington states that M. Jefferson called him
“old” and “gray headed” approximately six nonths before he was
fired. Third, the circunstances of M. Washington’s firing create
an inference that age was not the notivating factor. The people
who decided to transfer M. Washington to the Jackson plant (i.e.,
Fi sher, Kelly, and Jefferson) were the sane people who decided to
fire him M. Washington's transfer canme wth significant
financial incentives, including a $2,500 bonus, noving expenses,
rent and utilities on a new hone for ninety days, and t he agreenent
to buy the Washingtons’ hone in I|ndiana. The fact that these
managers did not discrimnate agai nst M. Washi ngt on when offering
this lucrative relocation package creates an i nference that age did
not notivate their decisionto fire him See Brown, 82 F.3d at 656
(applying the “sanme actor” inference in the context of hiring and
firing). Also relevant is the fact that each of those nmanagers
were approximately M. Wshington’s age or older. 1d. Finally,
M. Washington admtted at the summary judgnent hearing that his
case was essentially about sexual harassnent and retaliation.
Under the circunstances of this case, these statenents do not serve
as evidence that M. Washington was fired because of his age.

Furt her nor e, Val spar articul ated a | egitimate,
nondi scrimnatory reason for firing M. Wshington; i.e., he had
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engaged in a “wrk slowdown.” M. Washi ngton does not contest on
appeal that he was working bel ow capacity before his discharge.
Rat her, he explains that he was experiencing various personal
difficulties that had distracted himfrom work. Thus, since M.
Washi ngt on failed to pr esent evi dence t hat Val spar’ s
nondi scrimnatory reasons were pretext, the district court was

justified in granting sunmary | udgnent.

.
The jury rejected M. Wshington’s sexual harassnent and
retaliation clainms. W give great deference to a jury verdi ct when

review ng for sufficiency of evidence. Garcia v. Cty of Houston,

201 F. 3d 672, 675 (5th Cr. 2000). “Under this highly deferenti al
standard this court will view all evidence in the light nobst
favorable to the verdict and reverse the jury’ s verdict only if the
evidence points so strongly to one party that reasonable jurors
could not arrive at any contrary conclusion.” [d. “W nust affirm
unless there is no legally sufficient evidentiary basis for the

jury’'s verdict.” Lane v. RA Sins, Jr., Inc., 241 F. 3d 439, 445

(5th Gr. 2001) (enphasis in the original).

M. Washington sinply has not denonstrated that there was
insufficient evidence to support the jury’'s verdict. As stated
above, M. Washington did not obtain a transcript of the trial, so

we have no way of knowi ng what evi dence was presented to the jury.



The parties’ briefs state that Leon an O ara Washington testified
that Ms. Jefferson nmade i nappropri ate and unwel cone sexual advances
toward M. Washington and that Ms. Jefferson fired M. WAshi ngton
soon after they conpl ai ned to Val spar nanagenent. Val spar’s three
W tnesses testified that M. Jefferson did not engage in any
i nappropriate behavior and that the WAshi ngtons’ conpl ai nts about
Ms. Jefferson had nothing to do wwth M. Wshington's di scharge.
Therefore, the resolution of this case turned on which group of
W tnesses was nore believable. These credibility determ nations

were clearly within the province of the jury. Reeves v. Sanderson

Plunbing Prod., Inc., 530 U S. 133, 150 (2000). M . Washi ngton
sinply has not carried his burden of establishing that there was

i nsufficient evidence to support the jury verdict.

L1l
For the foregoing reasons, we AFFIRM the district court’s

summary judgnent ruling as well as the jury verdict. Al pending

nmoti ons are DEN ED.



