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Syl vester Gsita Arinze, a citizen of Nigeria, seeks review of
a final order of deportation issued by the Board of Immgration
Appeal s. He contends: the BIA erred in requiring proof of
cohabitation in determning whether Arinze entered into a
qualifying marriage in good faith, see 8 U S.C. 8§ 1186a(c)(4)(B)
the BIA erred in interpreting that section and in failing to
consider his poverty as a relevant factor; and the BIA erred in

concluding that deportation would not result in extrene hardship

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



when it denied Arinze's petition for suspension of deportation
pursuant to 8 US C 8§ 1254(a)(1l) (repealed by the 111egal
Imm gration Reform and |Inmgrant Responsibility Act of 1996 8§
308(a)(7), 110 Stat. 3009-615).

| .

Arinze entered the United States in Novenber 1983 as a non-
i mm grant visitor; and, although his visa authorized himto stay in
the United States until 20 May 1984, he remained to attend school
and work. Arinze married Cassandra Sayles, a United States
citizen, in 1987. Arinze and Sayles divorced in January 1990.

On 21 February 1990, Arinze and Sherry Drew were narri ed.
Based on this marriage, Arinze was granted conditional [|awful
per manent resident status on 19 March 1991.

On 28 April 1991, Arinze threatened Drew and assaul ted her
wth a deadly weapon. Arinze was charged with felony aggravated
assault, pleaded nolo contendre, was sentenced to five years
probation, and was directed to have no contact wiwth Drew during his
probation. Arinze petitioned for dissolution of the marriage, and
a final divorce decree was issued on 16 Septenber 1991.

In an application dated 5 January 1993, Arinze petitioned for
renmoval of the conditional basis of his permanent resident status,
applying for a hardshi p wai ver because his nmarriage to Drew ended
in divorce. See 8 U S.C § 1186a(c)(4)(B). On 8 Decenber 1994,

the Immgration and Naturalization Service inforned Arinze it



intended to deny his petition for hardship waiver, concluding “a
| awf ul and cohabitational marriage did not exist” between Arinze
and Drew. On 10 January 1995, the INS received Arinze’ s overdue
response to the notice of intent to deny; and the INS denied
Arinze’'s petition for hardship waiver because Arinze failed to
submt sufficient proof of cohabitation and a bona fide spousa
relationship. Accordingly, on 11 January 1995, INS term nated his
condi tional |awful permanent resident status.

Deportation proceedi ngs were commenced, and Arinze petitioned
for a hardship waiver under 8 U.S.C. 8§ 1186a(c)(4)(B) and applied
for suspension of deportation under fornmer section 244 of the
Imm gration and Nationality Act, 8 U S.C § 1254 (1994). Arinze
submtted his divorce decree, affidavits, telephone and utility
bills, a nonth-to-nonth | ease running fromMay until July 1990, an
expired health insurance policy, and a furniture receipt. After
several hearings, the Inmmgration Judge, on 13 Cctober 1995, found
that Arinze had not net his burden of denonstrating that the
qualifying marriage was entered into in good faith. |In an order
dated 6 March 1996, the Inmm gration Judge denied Arinze’'s request
for suspension of deportation because deportation would not result
in extreme hardship to himor his United States citizen daughter.
(Arinze married a citizen of Great Britain, who entered the United
States in 1995, Arinze’'s wife gave birth to their daughter on 12
Novenber 1995.) On 26 March 2001, the Bl A adopted and affirned t he

| nm gration Judge’s decisions. It noted that Arinze lived in



Nigeria until he was 23 and deci ded: the evidence failed to prove
cohabitation; Arinze had not shown that he could not find
enpl oynent in Nigeria; and Arinze failed to explain why his famly
in Nigeria could not help him

1.

Judicial review of a deportation order is limted. A fina
order of deportation is reviewed on the adm nistrative record upon
whi ch the order is based, and the court will sustain an order that
i s supported by “reasonabl e, substantial, and probative evi dence”.
Car baj al -Gonzalez v. |I.N. S., 78 F.3d. 194, 197 (5th Gr. 1996)
(quoting 8 U.S.C. § 1151a(a)(4) (1994)), cert. denied, 510 U. S. 995
(1993). The substantial evidence standard “requires only that the
Board’s conclusion ... be substantially reasonable.” Animashaun v.
Il.N.S., 990 F.2d 234, 237 (5th Cr. 1993). Because a hardship
wai ver is only available at the discretion of the Attorney General,
our reviewis limted further to whether there has been an abuse of
that discretion. See Nyonzele v. |I.N. S., 83 F.3d 975, 979 (5th
Cir. 1996) (statutory grant of discretion for hardship waivers,
asyl umrequests, and vol untary departure requests requires abuse of
di scretion standard); see also I.N.S. v. Yang, 519 U S 26, 30
(1996) (interpreting simlar |language of 8 U.S.C. § 1251(a)(1)(H)).

To be eligible for a hardship wai ver, Arinze nust denonstrate
that the “qualifying marriage was entered into in good faith”. 8

US C § 1186a(c)(4)(B). For this determnation, the |INS



considers: the commngling of assets, 8 CF. R 8 216.5(e)(2)(i);
the length of cohabitation after marriage and after the alien
obt ai ned conditional resident status; other evidence, 8 CF.R 8
216.5(e)(2)(ii); and the conduct of the parties before and after
the marriage, see Matter of Soriano, 19 1. & N Dec. 764 (1988).
O her evidence of their intent may be denonstrated, for exanple, by
listing a spouse on insurance policies, |eases, incone tax forns,
or bank accounts and by testinony about courtship, the wedding, or
shared residences or experiences. See Matter of Laureano, 19 1. &
N. Dec. 1 (1983). Furthernore, it is the alien’s burden to provide
“conpet ent objective evidence” in support of a claimof a bona fide
marriage. Matter of Ho, 19 I. & N Dec. 582 (1988).

Based upon our review of the record, we conclude that the Bl A
did not abuse its discretion in finding Arinze failed to neet his
burden to prove, by a preponderance of the evidence, that the
qualifying marriage to Drew was entered into in good faith.
Al t hough Arinze asserts that the issue before the Bl A was proof of
cohabi tati on and not whether the marriage was entered into i n good
faith, the hardship waiver requires Arinze to prove the marriage
was entered into in good faith, a conponent of which is proof of
cohabi tati on. See 8 US C § 1186a(c)(4)(B) & 8 CF.R 8
216.5(e)(2)(ii).

The evi dence shows that the couple separated five weeks after

Arinze obtained conditional resident status and he filed for



divorce less than three nonths later. Arinze did not testify, but
merely relied on several affidavits and evidence submtted to I NS.

Wth respect to Arinze's remaining contentions, section
309(c)(4)(E) of the Illegal Immgration Reform and Responsibility
Act bars judicial review of the BIA's denial of Arinze's
application for suspension of deportation under 8 U S.C. § 1254.
Moosa v. |I.NS., 171 F.3d 994, 1013 (5th G r. 1999). Arinze’s
interpretation of 8 U S.C. 8 1186a(c)(4)(B) is wong, because the
“at fault” language in the statute has nothing to do with whet her
Texas provides for “at fault divorces”. Instead, the statutory “at
fault” | anguage references the tine period in which the alien nust
petition for termnation of the conditional status. Finally,
Arinze fails to point to any decision holding that poverty is a
rel evant factor to consider, and Arinze's claim raised for the
first time on appeal, regarding ineffective assistance of counsel
is not properly before the court because Arinze has failed to
exhaust his admnistrative renedies. See Goonsuwan v. Ashcroft,
252 F.3d 383, 387, 389 (5th Gr. 2001).

L1l

For the foregoing reasons, the order of the Board of

| mm gration Appeals is

AFFI RVED.



