IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60093
Conf er ence Cal endar

CHARLES EDWARD W LSON
Pl ai ntiff-Appellant,
ver sus

D CK WLSON, TOMW DAUGHDRI LL; KEN ESTES; NORVAN TRAVI S; H. N
JENSEN; ALONZO H. STURCEQON; LEONARD ROSENTHAL,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:00-CV-881-LN

© August 23, 2001

Bef ore KING Chief Judge, and POLI TZ and PARKER, Circuit Judges.
PER CURI AM *

Charl es Edward W1 son, M ssissippi prisoner # 44482, appeal s
the district court’s sua sponte dism ssal of his 42 U S. C § 1983
conplaint as tinme-barred pursuant to 28 U S.C. § 1915(e). WIson
argues that his conplaint was tinely because he did not discover
the Il egal basis for his cause of action until My 2000.

When applying the discovery rule under M ssissippi |aw, the

focus is upon the tine that the woul d-be plaintiff discovers, or

shoul d have di scovered by the exercise of reasonable diligence,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that he probably had an actionable injury, and it is not
necessary that the plaintiff beconmes absolutely certain that he

has a cause of action. First Trust Nat’l Ass’'n v. First Nat’'l

Bank of Commerce, 220 F.3d 331, 336 (5th G r. 2000). The

district court did not abuse its discretion in dismssing
Wlson's 42 U.S.C. § 1983 conplaint, which alleged a conspiracy
to falsely arrest himfor, and accuse and convict him of rape and

ki dnapi ng from Qct ober 1982 through March 1983, as tine-barred.

See Gartrell v. Gaylor, 981 F.2d 254, 256 (5th Gr. 1993).
Wl son is cautioned that the district court’s dismssal of
his conplaint as frivolous counts as a “strike” under 28 U. S. C

8 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th

Cr. 1996). WIlson is further cautioned that if he accunul at es
three “strikes” under 28 U S.C. § 1915(g), he will not be able to
proceed IFP in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C
§ 1915(9).

AFFI RVED.  SANCTI ON WARNI NG | SSUED.



