IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-51071
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JOSE LU S DOM NGUEZ- DOM NGUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-99-CR-227-ALL

 September 6, 2002
Bef ore HI GG NBOTHAM JONES and DUHE, Circuit Judges.
PER CURI AM !

José Luis Dom nguez-Dom nguez, federal prisoner # 95254-080,
appeal s fromthe denial of his post-judgnent notion to dismss his
i ndi ctment, which charged himwth illegal reentry. W construe
his notion as one seeking relief pursuant to Federal Rule of

Crimnal Procedure 12(b)(2). Dom nguez raises an argunent

parroting the holding of Apprendi v. New Jersey, 530 U S. 466

(2000), that his indictnment was defective insofar as it failed to

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



charge that he had been deported following a conviction for an
aggravated felony and, t herefore, that the court |acked
jurisdiction to sentence him beyond the two-year nmaxi num of 8
U S.C. § 1326(a).

Federal Rule of Cimnal Procedure 12(b) requires that
def enses based on defects in the indictnent be raised prior to
trial, save a defense that the indictnent failed to charge an
of fense, which “shall be noticed by the court at any tinme during
the pendency of the proceedings.” FED. R CRM P. 12(b)(2).
Dom nguez argues that his challenge to the indictnent can be raised
at any tinme because he is alleging that it failed to charge an
of f ense.

Dom nguez is incorrect when he argues that his prior felony
conviction is an elenent of his illegal reentry offense which was

required to be charged in the indictnent. See Al nendarez-Torres v.

United States, 532 U S. 224, 236 (1998) (enhanced penalties of 8

US C 8§ 1326(b) are sentencing factors and not elenents of the

of f ense). Neverthel ess, even if Apprendi called Al nendarez-

Torres’s holding into question, in United States v. Cotton, 122 S

Ct. 1781 (2002), the Suprenme Court rejected an Apprendi chall enge
to an indictnment based on its failure to charge drug quantity,
hol ding that a defective indictnent does not deprive a court of
jurisdiction. Cotton, 122 S. C. at 1785. Consequently, Rule
12(b)(2)’s provision that defenses and objections based on the
indictnment’s failure to show jurisdiction or to charge an of fense
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“shall be noticed by the court at any tine during the pendency of
the proceedings” is neaningless in an Apprendi-claim situation.
Dom nguez’s claim therefore falls into the residual category of
defects which nmust be raised prior to trial. See FED. R CRM P.
12(b) (2). Hs claim was raised post-judgnent. Rule 12(b)(2)
therefore affords himno relief.

AFF| RMED.



